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icial District Court - Bonneville Cou 
ROA Report 
User: LMESSICK 
Case: CV-2011-0000303 Current Judge: Jon J. Shindurling 
Thomas R Taylor vs. David Chamberlain, etal. 
User Judge 
SBARRERA Summons Issued Jon J. Shindurling 
SBARRERA New Case Filed-Other Claims Jon J. Shindurling 
SBARRERA Plaintiff: Taylor, Thomas R Notice Of Appearance Jon J. Shindurling 
M. Anthony Sasser 
SBARRERA Filing: A - All initial civil case filings of any type not Jon J. Shindurling 
listed in categories B-H, or the other A listings 
below Paid by: Sasser, M. Anthony (attorney for 
Taylor, Thomas R) Receipt number: 0003004 
Dated: 1/21/2011 Amount: $88.00 (Check) For: 
Taylor, Thomas R (plaintiff) 
SBARRERA Complaint Filed Jon J. Shindurling 
DOOLITTL Summons Issued (3) Jon J. Shindurling 
GWALTERS Notice of Pending Dismissal Issued: Mtn for Jon J. Shindurling 
retention must be filed no later than 8/11/11. 
DOOLITTL Motion to Retain Jon J. Shindurling 
GWALTERS Hearing Scheduled (Motion 08/30/2011 10:00 Jon J. Shindurling 
AM) Mtn to retain case - sums served late 
GWALTERS Notice of Hearing - Mtn hrg set 8/30/11 at 10 AM Jon J. Shindurling 
LYKE Eastern Idaho Health Services, Inc d/b/a Eastern Jon J. Shindurling 
Idaho Regional Medical Center's Motion to 
Dismiss 
LYKE Affidavit of Marvin M. Smith in Support of Eastern Jon J. Shindurling 
Idaho Health Services, Inc d/b/a Eastern Idaho 
Regional Medical Center's Motion to Dismiss 
LYKE Memorandum in Support of Eastern Idaho Health Jon J. Shindurling 
Services, Inc d/b/a Eastern Idaho Regional 
Medical Center's Motion to Dismiss 
LYKE Notice Of Hearing on Motion to Dismiss Jon J. Shindurling 
(8/30/11 @10:00AM) 
LYKE Defendant: Eastern Idaho Health Services, Inc. Jon J. Shindurling 
Notice Of Appearance Marvin M. Smith 
LYKE Filing: 11 - Initial Appearance by persons other Jon J. Shindurling 
than the plaintiff or petitioner Paid by: Smith, 
Marvin M. (attorney for Eastern Idaho Health 
Services, Inc.) Receipt number: 0038272 Dated: 
8/17/2011 Amount: $58.00 (Check) For: Eastern 
Idaho Health Services, Inc. (defendant) 
LYKE Affidavit of Service - 8/08/11 (Eastern Idaho Jon J. Shindurling 
Health Services, Inc) 
LYKE Affidavit of Service - 8/05/11 (David Chamberlain Jon J. Shindurling 
by delivering to Michelle Trumble -Receptionist) 
GWALTERS Cross-Motion to Stay Case Nunc Pro Tunc or, Jon J. Shindurling 




Time: 10:30 AM 

















icial District Court - Bonneville 
ROAReport 
Case: CV-2011-0000303 Current Judge: Jon J. Shindurling 
Thomas R Taylor vs. David Chamberlain, etal. 
User 
GWAlTERS Response - Memorandum in Opposition to Mtn to 
Dismiss; And in Supt of Cross-Motion to Stay 
Case Nunc Pro Tunc or Al T, to Enlarge Time to 
Serve Defs (abo P). 
GWAlTERS Notice Of Hearing on Cross-Motion to Stay Case 
Nunc Pro Tunc or, Al T, to Enlarge Time to Serve 
Defs (abo P). 
GWAlTERS Hearing Scheduled (Motion 09/27/2011 09:30 
AM) Mtn to dism - Thomsen to ntc 
lYKE Cross-Motion to Stay Case Nunc Pro Tunc or, 
Alternatively, to Enlarge Time to Serve Defenants 
lYKE Memorandum in Oppostion to Motion to Dismiss; 
and (2) in Support of Cross-Motion to Stay Case 
Nunc Pro Tunc or, Alternatively, to Enlarge Time 
to Serve Defenants 
lYKE Notice Of Hearing Re: Motion to Stay 
(8/30/11@10:00AM) 
lYKE Defendant: Chamberlain, David Notice Of 
Appearance Richard R. Friess 
lYKE Special Appearance and Motion to Dismiss 
lYKE Affidavit of David Chamberlain in Support of 
Motion to Dismiss 
lYKE Affidavit of Michelle Trumble in Support of Motion 
to Dismiss 
lYKE Notice Of Hearing Re: Motion to Dismiss 
(9/27/11@9:30AM) 
lYKE Filing: 11 - Initial Appearance by persons other 
than the plaintiff or petitioner Paid by: Friess, 
Richard R. (attorney for Chamberlain, David) 
Receipt number: 0039467 Dated: 8/25/2011 
Amount: $58.00 (Check) For: Chamberlain, David 
(defendant) 
SBARRERA John M. Jacobs, M.D. 's Answer To Complaint 
(Kara L. Petit For John M. Jacobs) 
DOOL/TTl Defendant: Jacobs, John M Notice Of 
Appearance Gregory C. Calder 
DOOL/TTl Notice Of Appearance for Defendant Jacobs, 
John M. by Pro Hac Vice Admission Robert R. 
Harrison 
DOOL/TTl Filing: 11 - Initial Appearance by persons other 
than the plaintiff or petitioner Paid by: Snow 
Christensen & Martineau Receipt number: 
0039639 Dated: 8/26/2011 Amount: $58.00 
(Check) For: Jacobs, John M (defendant) 
DOOL/TTl Motion for Pro Hac Vice Admission of Robert R. 
Harrison 
SBARRERA Notice Of Appearance (John M Avondet For 
John M. Jacobs) 
User: lMESSICK 
Judge 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling o t) o . h. 
Jate: 4/20/2012 
rime: 10:30 AM 
















icial District Court - Bonneville Cou 
ROA Report 
Case: CV-2011-0000303 Current Judge: Jon J. Shindurling 
Thomas R Taylor vs. David Chamberlain, etal. 
User 
LYKE Reply in Support of Eastern Idaho Health 
Services, Inc Motion to Dismiss and/or Opposition 
to Plaintiffs Cross-Motion to Stay Case or 
Enlarge Time to Servce Defendants 
LYKE Eastern Idaho Health Services, Inc d/b/a Eastern 
Idaho Regional Medical Center's Motion to Strike 
LYKE Notice Of Hearing Re: Motion to Strike 
(8/30/11@10:00AM) 
LYKE Eastern Idaho Health Services, Inc d/b/a Eastern 
Idaho Regional Medical Center's Motion to 
Shorten Time 
GWALTERS Motion for Pro Hac Vice Admission for Daniel K. 
Brough abo P. 
GWALTERS Motion for Pro Hac Vice Admission for David M. 
Kana abo P. (fax) 
GWALTERS Reply Memo in Supt of Cross-Mtn to Stay Case 
Nunc Pro Tunc or, Alternatively, to enlarge time to 
serve defs (abo P). 
GWALTERS Minute Entry 
Hearing type: Motion 
Hearing date: 8/30/2011 
Time: 10:06 am 
Courtroom: 
Court reporter: Nancy Marlow 




Marvin K. Smith 
GWALTERS Minute Entry 
Hearing type: Motion 
Hearing date: 8/30/2011 
Time: 10:51 am 
Courtroom: 
Court reporter: Nancy Marlow 
Minutes Clerk: Grace Walters 
Tape Number: 
GWALTERS Motion to Shorten Time & Response to D's 
EIRMC's Mtn to Strike abo P (fax). 
GWALTERS Order Granting Motion for Pro Hac Vice 
Admission of Robert R. Harrison atty for John M. 
Jacobs, MD. 
GWALTERS Hearing result for Motion scheduled on 
08/30/2011 10:00 AM: District Court Hearing Hel< 
Court Reporter: Nancy Marlow 
Number of Transcript Pages for this hearing 
estimated: under 75 Mtn to retain case - sums 
served late; Mtn to dism - Smith to ntc 
GWALTERS Order Granting EIRMC's Mtn to Shorten Time. 
GWALTERS Order to Retain 
User: LMESSICK 
Judge 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 003 
Jon J. Shindurling 
Date: 4/20/2012 
Time: 10:30 AM 














icial District Court - Bonneville 
ROA Report 
Case: CV-2011-0000303 Current Judge: Jon J. Shindurling 
Thomas R Taylor vs. David Chamberlain, etal. 
User 
GWALTERS Order Granting Motion for Pro Hac Vice 
Admission of David M. Kono atty for Plaintiff. 
GWALTERS Order Granting Motion for Pro Hac Vice 
Admission of Daniel K. Brough atty for Plaintiff. 
GWALTERS Memorandum in Opposition to Motion to Dismiss 
obo P. 
GWALTERS Affidavit of M. Anthony Sasser in Opposition to 
Motion to Dismiss obo P. 
SBARRERA Reply Memorandum In Support Of Defendant 
Chamberlain's Motion To Dismiss 
GWALTERS Minute Entry 
Hearing type: Motion 
Hearing date: 9/27/2011 
Time: 9:32 am 
Courtroom: 
Court reporter: Nancy Marlow 







GWALTERS Hearing result for Motion scheduled on 
09/27/2011 09:30 AM: District Court Hearing Heh 
Court Reporter: Nancy Marlow 
Number of Transcript Pages for this hearing 
estimated: under 50 Mtn to dism - Thomsen to 
ntc 
GWALTERS Affidavit of Service - of Summons and Complaint 
on David Chamberlain D.O. on 9/14/11 
GWALTERS Opinion & Order on P's Mtn to Retain & 
Cross-Mtn to Stay case Nunc Pro Tunc or, Alt, to 
enlarge time to serve Ds & Ds EIRMC & 
Chamberlain's Mtns to Dismiss: P's cross-mtn to 
stay case Nunc Pro Tunc or Alt to enlarge time is 
DENIED. D EIRMC's Mtn to dism and D 
Chamberlain's Mtn to dism are GRANTED and 
the case is DISMISSED wlo prej, as to them. 
GWALTERS Civil Disposition entered for: Chamberlain, David, 
Defendant; Eastern Idaho Health Services, Inc., 
Defendant; Taylor, Thomas R, Plaintiff. Filing 
date: 9/29/2011 
GWALTERS Case Status Changed: Closed 
GWALTERS Judgment of Dismissal wlo Prej.: P's complaint is 
DISMISSED wlo prej as against EIRMC and 
Chamberlain, wi th Ps taking nothing against 
EIRMC and Chamberlain. 
User: LMESSICK 
Judge 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
00<1 
Date: 4/20/2012 
Time: 10:30 AM 




















icial District Court - Bonneville Co 
ROAReport 
Case: CV-2011-0000303 Current Judge: Jon J. Shindurling 




QUINTANA Filing: L4 - Appeal, Civil appeal or cross-appeal to Jon J. Shindurling 
Supreme Court Paid by: Sasser, M. Anthony 
(attorney for Taylor, Thomas R) Receipt number: 
0052097 Dated: 11/14/2011 Amount: $101.00 
(Check) For: Taylor, Thomas R (plaintiff) 
LMESSICK Bond Posted - Cash (Receipt 52213 Dated Jon J. Shindurling 
11/14/2011 for 100.00) 
LMESSICK Appealed To The Supreme Court Jon J. Shindurling 
LMESSICK Clerk's Certificate of Appeal Jon J. Shindurling 
GWALTERS AMENDED Judgment: Ds are DISMISSED w/o Jon J. Shindurling 
prejudice. 
GWALTERS Civil Disposition entered for: Bhakta, Divyesh R, Jon J. Shindurling 
Defendant; Chamberlain, David, Defendant; 
Eastern Idaho Health Services, Inc., Defendant; 
IHC Health Service, Inc., Defendant; Jacobs, 
John M, Defendant; Ontiveros, David, Defendant; 
Rowberry, Russ, Defendant; Taylor, Thomas R, 
Plaintiff. Filing date: 12/19/2011 
GWALTERS Case Status Changed: closed pending clerk Jon J. Shindurling 
action 
LMESSICK (SC) Clerk's Certificate Filed Jon J. Shindurling 
GWALTERS AMENDED Notice of Appeal (obo P by fax) Jon J. Shindurling 
LYKE Defendant Chamberlain's Request for Additional Jon J. Shindurling 
Documents in Clerk's Record on Appeal 
LYKE Defendant Eastern Idaho Health Services, Inc's Jon J. Shindurling 
Request for Additional Documents in Clerk's 
Record on Appeal 
GWALTERS Hearing Scheduled (Motion 04/03/201202:00 Jon J. Shindurling 
PM) Mtn to dism - Dalling to ntc 
LMESSICK (SC) Amended Notice of Appeal Filed Jon J. Shindurling 
SBARRERA Defendant: IHC Health Service, Inc. Notice Of Jon J. Shindurling 
Appearance William R. Dalling 
SBARRERA Special Appearance And Motion To Dismiss Jon J. Shindurling 
SBARRERA Affidavit Of Rod Barton Jon J. Shindurling 
SBARRERA Notice Of Hearing RE: Cassia Regional Medical Jon J. Shindurling 
Center's Motion To Dismiss 
SBARRERA Filing: 11 - Initial Appearance by persons other Jon J. Shindurling 
than the plaintiff or petitioner Paid by: Dalling, 
William R. (attorney for IHC Health Service, Inc.) 
Receipt number: 0009502 Dated: 2/24/2012 
Amount: $58.00 (Check) For: IHC Health Service, 
Inc. (defendant) 
LMESSICK (SC) Order RE: Second Amended Notice of Jon J. Shindurling 
Appeal 
DOOLITTL Plaintiffs 2nd Amended Notice of Appeal Jon J. Shindurling 005 
LMESSICK (SC) Order Granting MOtion for Association of Jon J. Shindurling 
Foreign Counsel 
Date: 4/20/2012 
Time: 10:30 AM 





icial District Court - Bonneville 
ROAReport 
Case: CV-2011-0000303 Current Judge: Jon J. Shindurling 
Thomas R Taylor vs. David Chamberlain, etal. 
User 
GWALTERS Hearing result for Motion scheduled on 
04/03/201202:00 PM: Hearing Vacated Mtn to 
dism - Dalling to ntc 
LMESSICK (SC) Notice of Appeal Filed 
Record Due 5/17 
CEARLY Notice Of Vacated Hearing 
LMESSICK Lodged: Appellate Transcript 8/30/11; 9/27/11 
User: LMESSICK 
Judge 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
OOG 
M. Anthony Sasser (Idaho Bar No. 6071) 
SASSER LAW OFFICE 
2043 East Center Street 
Pocatello, ID 83201 
Telephone: (208) 406-6308 
Facsimile: (866) 559-7606 
Email: sasserlawoffice@gmail.com 
David M. Kono (Utah Bar No. 8770) 
Daniel K. Brough (Utah Bar No. 10283) 
Pro Hac Vice Admission Pending 
BENNETT TUELLER JOHNSON & DEERE 
3165 East Millrock Drive, Suite 500 
Salt Lake City, Utah 84121 
Telephone: (801) 438-2000 
Facsimile: (801) 438-2050 
Email: dkono@btjd.com.dbrough@btjd.com 
Attorneys for Plaintiff Thomas R. Taylor 
CASE ASSIGNED TO 
JUDGE JON J. SHJNDURUNG 
! i ~ , ~- .. ,,~ '."., '" 
~' : !, "; 
, Lf 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
******* 
) 






DA VID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY,RNF A, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DAVID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH ) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
COMPLAINT 
(Jury Trial Demanded) 
Case No. ----'=C_V_~ '-'-1--=3-"-0-""'3'---_ 
Judge ________ _ 
007 
CASSIA REGIONAL MEDICAL 







Plaintiff Thomas R. Taylor, by and through counsel, complains against Defendants David 
Chamberlain, D.O.; Russ Rowberry, RNFA; John M. Jacobs, M.D.; Divyesh R. Bhakta, M.D.; 
David Ontiveros, M.D.; Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional 
Medical Center; IHC Health Services, Inc. d/b/a Cassia Regional Medical Center; and John Does 
1-10 and alleges as follows: 
PARTIES, JURISDICTION, AND VENUE 
1. Plaintiff Thomas R. Taylor ("Taylor") is an individual residing in Cassia County, 
Idaho. 
2. Defendant David Chamberlain, D.O. ("Chamberlain") is an individual who, upon 
information and belief, resides in Bonneville County, Idaho, and who practices medicine in 
Bonneville County, Idaho. 
3. Defendant Russ Rowberry, RNF A ("Rowberry") is an individual who, upon 
information and belief, resides in Bonneville County, Idaho, and who works as a health care 
provider in Bonneville County, Idaho. 
4. Defendant John M. Jacobs, M.D. ("Jacobs") is an individual who, upon 




5. Defendant Divyesh R. Bhakta, M.D. ("Bhakta") is an individual who, upon 
information and belief, resides in Bonneville County, Idaho, and who practices medicine in 
Bonneville County, Idaho. 
6. Defendant David Ontiveros, MD. ("Ontiveros") is an individual who, upon 
information and belief, resides in Cassia County, Idaho, and who practices medicine in Cassia 
County, Idaho. 
7. Eastern Idaho Health Services, Inc. is an Idaho corporation that conducts business 
in Bonneville County, Idaho, and that does business as Eastern Idaho Regional Medical Center 
("EIRMC"). 
8. IHC Health Services, Inc. is a Utah corporation that conducts business in Cassia 
County, Idaho, and that does business as Cassia Regional Medical Center ("Cassia"). 
Chamberlain, Rowberry, Jacobs, Bhakta, Ontiveros, EIRMC, and Cassia are collectively referred 
to herein as "Defendants." 
9. John Does 1-10 ("Does") are individuals or entities whose identities are presently 
unknown to Taylor, but that bear fault for the injuries Taylor sustained. Upon discovering the 
Does' respective identities, Taylor will amend this Complaint to individually name them and to 
assert specific claims against them. 
10. This Court possesses subject matter jurisdiction over this action pursuant to Idaho 
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11. This Court possesses personal jurisdiction over each of the Defendants because 
each of the Defendants either resides in, or conducts business in, the State of Idaho. 
12. Venue is proper in this Court pursuant to Idaho Code § 5-404. 
GENERAL ALLEGATIONS 
13. On January 12, 2009, Chamberlain, a bariatric surgeon working out of EIRMC, 
examined Taylor preparatory to Taylor's scheduled laparoscopic lap band surgery. 
14. During his examination, Chamberlain noted that Taylor had developed a large left 
upper quadrant incisional hernia. 
15. On January 27,2009, Chamberlain, assisted by Rowberry (who, upon infonnation 
and belief, also works out of EIRMC) , perfonned laparoscopic lap band surgery on Taylor at 
EIRMC. 
16. Despite Chamberlain's prior recognition of Taylor's hernia, Chamberlain, assisted 
by Rowberry, placed a trocar in the herniated area and, in the process, twice punctured Taylor's 
transverse colon. 
17. Neither Chamberlain nor Rowberry properly inspected Taylor's abdominal cavity 
prior to completing the surgery. Had they conducted a proper inspection, they would have 
identified the serious puncture wounds Taylor had sustained during surgery. 
18. Furthennore, during his postoperative inspection of Taylor, Chamberlain did not 
properly inspect the site where he had inserted the trocar (the "Insertion Site") that punctured 
Taylor's colon. Again, had he properly inspected the Insertion Site, Chamberlain would have 
OlO 
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noticed that a serious infection, caused by the double puncture of Taylor's transverse colon, was 
already draining into the Insertion Site. 
19. After the surgery, Taylor almost immediately began experiencing atrial 
fibrillation, with a rapid ventricular rate. 
20. Bhakta, a cardiologist working out ofEIMRC, evaluated Taylor and concluded 
that although Taylor was generally unresponsive, his atrial fibrillation was not indicative of 
internal injury. Bhakta performed no in-depth evaluation of Taylor to determine if Taylor's 
atrial fibrillation was caused by an internal injury incident to the surgery Taylor had undergone 
only a few hours before. 
21. Almost immediately after his January 28,2009, discharge from EIMRC, Taylor 
noticed that redness surrounding the Insertion Site was growing at an alarming rate. 
22. Concerned, Taylor's wife contacted Chamberlain on January 29,2009. 
Chamberlain told Taylor's wife that he would be out of the country for an extended period of 
time and advised her to go to the closest emergency room, at Cassia. 
23. On January 29,2009, Taylor saw Ontiveros at Cassia. Ontiveros inspected 
Taylor, diagnosed him with cellulitis, started him on a round of antibiotics, and discharged him. 
Ontiveros performed no examination of Taylor to determine if Taylor's infection was caused by 
an internal injury incident to his recent surgery. Upon discharge, Ontiveros described Taylor's 
condition as "satisfactory." 
24. However, by January 30,2009, Taylor's condition had significantly worsened, 




25. Blauer noted that Taylor's abdomen was soft, that there was a juicy discharge 
flowing from the Insertion Site, and that Taylor's white blood cell count was elevated, with 
granulocytosis. Blauer consulted with Chamberlain (who was, again, out ofthe country), who 
recommended a CT scan. 
26. Later that same day, Jacobs perfonned a CT scan on Taylor. Although Jacobs 
noted a moderate to large amount of subcutaneous air in Taylor's abdomen, nowhere in his 
report did he note the possibility of an internal puncture or other injury incident to Taylor's 
surgery. Based on the CT scan's findings, Blauer released Taylor without substantive treatment. 
27. Fortunately, later on January 30,2009, another doctor at Cassia, Amy Kauffman 
("Kauffman") happened upon Jacobs' CT scan findings. Concerned, Kauffman unilaterally 
reached out to Taylor and strongly advised him to come back to Cassia for exploratory surgery. 
28. Taylor heeded this advice, and in surgery, Kauffman noted not only that Taylor's 
transverse colon was twice punctured, but that stool was leaking from Taylor's transverse colon 
and filling his abdomen, causing the infection. At the time of Kauffman's discovery, Taylor was 
hours from death. 
29. Over the subsequent weeks and months, Taylor underwent seven more surgeries 
to contain and remedy the damage done to his colon and abdominal area. He spent three weeks 
in intensive care, two and a half months in a hospital in Salt Lake City, and an additional two 
months in home rehabilitation. 
012 
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30. To fix Taylor's colon and remedy the infection, surgeons removed the damaged 
part of Taylor's transverse colon. As a result, Taylor will, for the rest of his life, plan all of his 
daily activities around bathroom access. 
31. Taylor and his wife have endured significant physical, mental, and emotional pain 
as a result of Taylor'S injuries. 
32. Taylor and his wife also suffered financially as a result of his injuries. 
Specifically, but without limitation, Taylor's wife lost her job because she spent all of her time 
taking care of Taylor, and Taylor, a commission-based salesperson, lost customers to other 
salespersons who were more available than Taylor. 
FIRST CLAIM FOR RELIEF 
(Medical Malpractice--Against Chamberlain, Rowberry, Bhakta, Jacobs, Ontiveros, and 
EIRMC) 
33. Taylor incorporates the allegations contained in paragraphs 1-32 of the Complaint 
as if fully set forth herein. 
34. Chamberlain, Rowberry, Bhakta, Jacobs, and Ontiveros each owed Taylor duties 
of care in connection with their respective relationships with Taylor as his health care providers. 
35. Chamberlain breached his duty to Taylor by, without limitation, negligently 
placing a trocar during Taylor's surgery in a way that double-punctured Taylor's transverse 
colon, failing to adequately examine Taylor's abdominal cavity prior to concluding surgery, and 
failing to adequately evaluate Taylor post-operation. 
36. Rowberry, upon information and belief, breached his duty to Taylor by, without 
limitation, participating in the negligent placement of a trocar during Taylor's surgery in a way 
013 
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that double-punctured Taylor's transverse colon, and by failing to adequately examine Taylor's 
abdominal cavity prior to concluding surgery. 
37. Bhakta breached his duty to Taylor by, without limitation, failing to adequately 
examine Taylor or to inquire into the existence of any surgery-related internal injuries when 
addressing Taylor's atrial fibrillation. 
38. Jacobs breached his duty to Taylor by, without limitation, failing to adequately 
note the possibility of an internal injury in his CT report. 
39. Ontiveros breached his duty to Taylor by, without limitation, failing to adequately 
examine Taylor or to inquire into the existence of any surgery-related internal injuries when 
addressing Taylor's infection. 
40. Additionally, EIRMC owed Taylor, as a health care provider, to maintain a 
system with backup physicians and/or surgeons ready to take over Taylor's case when the 
primary surgeon (in this case, Chamberlain) becomes unavailable. 
41. EIRMC breached its duty to Taylor by, without limitation, failing to maintain a 
system in which a backup physician, intimately familiar with Taylor's surgery and medical 
issues, stood ready, willing, and able to treat Taylor upon Chamberlain's departure. EIRMC's 
failure meant that Taylor bounced from physician to physician receiving only superficial 
alleviation of symptoms rather than proper diagnosis and treatment. 
42. As a direct and proximate result of the negligence of Chamberlain, Rowberry, 
Bhakta, Jacobs, Ontiveros, and EIRMC, Taylor sustained significant damages in an amount to be 




an amount not less than $638,603.22 and sustained noneconomic damages in an amount to be 
proven at trial. 
43. Taylor is therefore entitled to a judgment as described in paragraph 1 of the 
Prayer for Relief. 
SECOND CLAIM FOR RELIEF 
(Respondeat Superior-Against EIRMC and Cassia) 
44. Taylor incorporates the allegations contained in paragraphs 1-43 of the Complaint 
as if fully set forth herein. 
45. As alleged herein, Taylor was injured by torts committed by, without limitation, 
Chamberlain, Rowberry, Bhakta, Jacobs, and Ontiveros. 
46. Upon information and belief, EIRMC possessed the right and ability to control 
Chamberlain, Rowberry, and Bhakta and therefore employed them. 
47. Upon information and belief, Cassia possessed the right and ability to control 
Jacobs and Ontiveros and therefore employed them. 
48. Chamberlain, Rowberry, and Bhakta committed their respective torts, as alleged 
herein, within the scope oftheir employment with EIRMC, in furtherance ofEIRMC's business, 
and for the accomplishment ofthe purposes for which EIRMC hired Chamberlain, Rowberry, 
and Bhakta. 
49. Jacobs and Ontiveros committed their respective torts, as alleged herein, within 
the scope of their employment with Cassia, in furtherance of Cassia's business, and for the 
accomplishment of the purposes for which Cassia hired Jacobs and Ontiveros. 
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50. EIRMC is therefore liable under a theory of respondeat superior for the torts of 
Chamberlain, Rowberry, Bhakta, and Jacobs. 
51. Cassia is therefore liable under a theory of respondeat superior for the torts of 
Jacobs and Ontiveros. 
52. Taylor is therefore entitled to a judgment as described in paragraph 2 of the 
Prayer for Relief. 
PRAYER FOR RELIEF 
WHEREFORE, Taylor prays for relief against Defendants as follows: 
1. On Taylor's First Claim for Relief, which asserts a claim for medical malpractice 
against Chamberlain, Rowberry, Bhakta, Jacobs, Ontiveros, and EIRMC, for a judgment 
awarding Taylor his general, compensatory, and consequential damages, in an amount to be 
proven at trial but no less than $638,603.22, representative of Taylor's medical special damages, 
plus noneconomic damages in an amount to be proven at trial, equal to Taylor's damages 
suffered as a result ofthe medical malpractice alleged herein, together with pre- and post-
judgment interest in an amount provided under Idaho law, the exact amount to be established at 
the trial of this matter. 
2. On Taylor's Second Claim for Relief, which asserts a claim for respondeat 
superior against EIRMC and Cassia, for an order and judgment decreeing that EIRMC and 
Cassia are liable for their respective employees' torts, and awarding Taylor his general, 
compensatory, and consequential damages, in an amount to be proven at trial but no less than 
$638,603.22, representative of Taylor's medical special damages, plus noneconomic damages in 
016 
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an amount to be proven at trial, equal to Taylor's damages suffered as a result ofthe medical 
malpractice alleged herein, together with pre- and post-judgment interest in an amount provided 
under Idaho law, the exact amount to be established at the trial of this matter. 
3. For such other and further relief as the Court deems necessary, just, and proper. 
JURY TRIAL DEMAND 
Taylor demands a trial by jury of all issues so triable and submits the statutory jury trial 
fee herewith. 
DATED this li day of January, 2011. 
Plaintiffs Address 
1500 Burton Avenue 
Burley, ID 83318 
SASSER LAW OFFICE 
BENNETT TUELLER JOHNSON & DEERE 
David M. Kono 
Daniel K. Brough 
Pro Hac Vice Admission Pending 
Attorneys for Plaintiff Thomas R. Taylor 
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M. Anthony Sasser (Idaho Bar No. 6071) 
SASSER LAW OFFICE 
2043 East Center Street 
Pocatello, ID 83201 
Telephone: (208) 406-6308 
Facsimile: (866) 559-7606 
Email: sasserlawoffice@gmail.com 
David M. Kono (Utah Bar No. 8770) 
Daniel K. Brough (Utah Bar No.1 0283) 
Pro Hac Vice Admission Pending 
BENNETT TUELLER JOHNSON & DEERE 
3165 East Millrock Drive, Suite 500 
Salt Lake City, Utah 84121 
Telephone: (801) 438-2000 
Facsimile: (801) 438-2050 
Email: dkono@btjd.com.dbrough@btjd.com 
Attorneys for PlaintifJThomas R. Taylor 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
******* 
) 
THOMAS R. TAYLOR, an individual, ) 
) MOTION TO RETAIN 
Plaintiff, ) 
) 
vs. ) Case No. CV 2011-303 
) 
DAVID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY,RNFA, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DAVID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH ) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
CASSIA REGIONAL MEDICAL ) 
CENTER; and JOHN DOES 1-10; ) 
) 
Defendants. ) 0 13 
******* 
COMES NOW the Plaintiff, Thomas Taylor, by and through his attorney, M. Anthony 
Sasser, and requests that this matter remain on the court's calendar. The Plaintiff is in the 
process of serving Defendants with Summons and the Complaint. This matter will be moving 
forward as it has not been resolved. 
Pursuant to the Notice of Pending Dismissal, dated July 26th, 2011, a hearing is 
requested. 
Dated this 1-7 day ofJuly, 2011. 
2 
. nt ony Sasser 
SASSER LAW OFFICE 
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IN THE DISTRICT COURT OF THE SEVENTH JUDIC~~~,DIS~~16f 2; L~4 
i.' i '. 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTYOfi;BONNI;VJL:~~, 
:' 'L t t ;;:I~TV./'1 
Thomas R. Taylor 
vs, 
David Chamberlain, D.O. et al. 
For: 
Sasser Law Office 
2043 East Center Street 
Pocatello, 1083201 
STATE OF IDAHO 
COUNTY OF ADA 
'-: I; l.} \ 
Plaintiff(s): 
AFFIDAVIT OF SERVICE 
Oefendant(s): 
Case Number: CV-11-303 
:ss 
) 
Received by TRI-COUNTY PROCESS SERVING LLC on August 5, 2011 to be served on EASTERN 
IDAHO HEALTH SERVICES, INC. D/B/A EASTERN IDAHO REGIONAL MEDICAL CENTER. 
I, Sean Lemp, who being duly sworn, depose and say that on Monday, August 8,2011, at 3:38 PM, I: 
SERVED the within named Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical 
Center by delivering a true copy of the Summons and Complaint to CT Corporation System, Registered 
Agent for Eastern Idaho Regional Medical Center. Said service was effected at 1111 W. Jefferson, Suite 
530, Boise, ID 83702. 
Service was effected pursuant to Idaho code 30-406. 
I hereby acknowledge that I am a Process Server in the county in which service was effected. I am over 
the age of Eighteen years and not a party to the action. 
Our Reference Number: 109998 
Client Reference: M. Anthony Sasser 
Subscribed and sworn before me today 
Monday, August 8, 2011 
.,,\ "11"""",, 
~ .. ,,\ ~ 0 Y AR;;: I", C=----)::2==~::=l=::::::::~~4==--..... ~«,; . .··· .. -1<; '.-......... :'V.... . ... ~ "-
::~: OlAR y 0.<:" ';>'~----= ~: ~ ~ _. ..." 
TRI-COUNTY PROCESS S~VIt9G Let: G : :: 
P.O. Box 1224 '::. ... PUB \... \ l ;:'::-.,L--=--~----t~=--:-:~"-f-----~-
Boise, 10, 83701 ...... " <1'; .............. 0 ..... :.'Nota ublic for the S ate of I 020 
(208) 344-4132 "I, -11'[; OF lD ~» .. ,~" Residing at Boise, Idaho 
','.hU" ..... '.,,\' My Commission Expires 0 
Marvin M. Smith - ISB No. 2236 
SMITH & BANKS, PLLC 
591 Park Avenue, Suite 202 
Idaho Falls, ID 83402 
Telephone: (208) 529-3005 
Facsimile: (208) 529-3065 
Attorney for Plaintiff 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS R. TAYLOR, an individual, ) 
) 
Plaintiff, ) Case No.: CV-11-303 
vs. ) 
) 
DAVID CHAMERLAIN, D.O., an individual;) EASTERN IDAHO HEALTH SERVICES, 
RUSS ROWBERRY, RNFA, an individual; ) INC. d/b/a EASTERN IDAHO REGIONAL 
JOHN M JACOBS, M.D., an individual; ) MEDICAL CENTER'S MOTION TO 
DIVYESH R. BHAKTA, M.D., an individual;) DISMISS 
DAVID ONTIVERORS, M.D., an individual; ) 
EASTERN IDAHO HEALTH SERVICES, ) 
INC., an Idaho corporation d/b/a EASTERN ) 
IDAHO REGIONAL MEDICAL CENTER; ) 
IHC HEALTH SERVICES, INC., a Utah ) 
corporation d/b/a CASSIA REGIONAL ) 
MEDICAL CENTER; and JOHN DOES 1-10,) 
) 
Defendants. 
COMES NOW Defendant Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho 
Regional Medical Center ("EIRMC"), by and through counsel ofrecord, and pursuant to Rules 
12(b)(5) and 4(a)(2) of the Idaho Rules of Civil Procedure move this Court to enter an Order 
dismissing Plaintiffs Complaint against EIRMC. This Motion is made on the ground and for the 
reason that Plaintiff s Complaint and the accompanying summons was not timely served upon 
EIRMC pursuant to Rule 4(a)(2) of the Idaho Rules of Civil Procedure, and as such, a dismissal 
of Plaintiff s Complaint is mandatory. 
021 
Eastem Idaho Health Services, Inc. d/b/a Eastem Idaho Regional Medical Center's Motion to Dismiss - I 
This Motion is supported by the record before the Court and the memorandum and 
affidavit filed concurrently herewith. Oral argument is requested. 
DATED this Jc:,iJiy of August, 2011. 
SMITH & BANKS, PLLC 
Marvin M. Smith 
CERTIFICATE OF SERVICE 
I hereby certify that I served a true and correct copy of the foregoing document upon 
the following this /fJJ!ctay of August, 2011. 
M. Anthony Sasser 
SASSER LAW OFFICE 
2043 E. Center St. 
Pocatello, ID 83201 
David M. Kono 
Daniel K. Brough 
BENNETT TUELLER JOHNSON 
DEERE 
3165 E. Millrock Drive, Ste. 500 
Salt Lake City, UT 84121 
LJ U.S. Mail, postage prepaid 
LJ Hand Delivery 
~ Fax 866-559-7606 
LJ Overnight Mail 
LJ U.S. Mail, postage prepaid 
. Lj Hand Delivery 
& [itFax 801-438-2050 
LJ Overnight Mail 
Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical Center's Motion to Dismiss - 2 
022 
Marvin M. Smith ISB No. 2236 
SMITH & BANKS, PLLC 
591 Park Avenue, Suite 202 
Idaho Falls, ID 83402 
Telephone: (208) 529-3005 
Facsimile: (208) 529-3065 
Attorney for Plaintiff 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS R. TAYLOR, an individual, ) 
) 
Plaintiff, ) Case No.: CV-11-303 
vs. ) 
) 
DAVID CHAMERLAIN, D.O., an individual;) AFFIDAVIT OF MARVIN M. SMITH IN 
RUSS ROWBERRY, RNFA, an individual; ) SUPPORT OF EASTERN IDAHO 
JOHN M JACOBS, M.D., an individual; ) HEALTH SERVICES, INC. d/b/a 
DIVYESH R. BHAKTA, M.D., an individual;) EASTERN IDAHO REGIONAL 
DAVID ONTIVERORS, M.D., an individual;) MEDICAL CENTER'S MOTION TO 
EASTERN IDAHO HEALTH SERVICES, ) DISMISS 
INC., an Idaho corporation d/b/a EASTERN ) 
IDAHO REGIONAL MEDICAL CENTER; ) 
IHC HEALTH SERVICES, INC., a Utah ) 
corporation d/b/a CASSIA REGIONAL ) 
MEDICAL CENTER; and JOHN DOES 1-10,) 
) 
Defendants. 
STATE OF IDAHO ) 
:ss 
County of Bonneville ) 
MARVIN M. SMITH, after being first duly sworn, deposes and states as follows: 
1. Affiant is attorney of record for Defendant Eastern Idaho Health Services, Inc. 
d/b/a Eastern Idaho Regional Medical Center ("EIRMC") in the above-captioned matter and 
makes the following statements based upon his own personal knowledge. 
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Affidavit of Marvin M. Smith in SuppOli of Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional 
Medical Center's Motion to Dismiss - 1 
2. Attached hereto as Exhibit A is a true and correct copy of CT Corporation 
Systems' notice that it was served with a summons and complaint in the above-captioned matter 
on August 8, 2011 at 15:38. 
3. Attached hereto as Exhibit B is a true and correct copy of Eastern Idaho Health 






DATED this~day of August, 2011. 
Marvin M. Smith 
Of) '1· (., ~.
Affidavit of Marvin M. Smith in Support of Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional 
Medical Center's Motion to Dismiss - 2 
CERTIFICATE OF SERVICE 
I hereby celiify that I served a true and correct copy of the foregoing document upon 
the following this kit;; of August, 2011. 
M. Anthony Sasser 
SASSER LAW OFFICE 
2043 E. Center St. 
Pocatello, ID 83201 
David M. Kono 




3165 E. Millrock Drive, Ste. 500 
Salt Lake City, UT 84121 
& 
LJ U.S. Mail, postage prepaid 
[~ Hand Delivery 
[.pl;Fax 866-559-7606 
LJ Overnight Mail 
[~ U.S. Mail, postage prepaid 
[~ Hand Delivery 
[Xf Fax 801-438-2050 
[J Overnight Mail 
~~ 
Marvin M. Smith 
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Affidavit of Marvin M. Smith in Support of Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional 
Medical Center's Motion to Dismiss - 3 
EXHIBIT A 
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~. CT Corporation 
TO: Alicia Fleming 
HCA Inc. 
Service of Process 
Transmittal 
OB/OB/2011 
CT Log Number 518958290 
111111 11111111 III III1l 11111 11111 11111 111Il11111 1111111111 11111111 
R· r: ("\ r: '. \! ;.: 0 \. 1. .. \ 'I. l .J I~ t •• 
One Park Plaza, Building 1 • Legal 
Nashville, TN 37203 ',.; to, ,,_.'_ 
;,.:' .~ :'~:l 
RE: Process Served In Idaho 
Kathy A. Gibson 
FOR: Eastern Idaho Health Services, Inc. (Domestic State: 10) 
ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS: 
TITLE OF ACTION: 
DOCUMENT(S) SERVED: 
COURT/AGENCY: 
NATURE OF ACTION: 
ON WHOM PROCESS WAS SERVED: 
DATE AND HOUR OF SERVICE. 
JURISDICTION SERVED: 
APPEARANCE OR ANSWER DUE: 






Thomas R Taylor, P!tfvs. David Chamberlain, D.O., et aI, Dfts\\ To: Eastern Idaho 
Health Services, Inc. 
Summons, Complaint 
Bonneville County, Seventh Judicial District, 10 
Case /I CV11303 
Medica! Injury - Improper Care and Treatment 
C T Corporation System, Boise, ID 
By Process Server on 08/08/2011 at 15:38 
Idaho 
Within 20 days 
M Anthony Sasser 
Sasser Law Office 
2043 East Center St 
Boise, 10 83201 
(208) 406-6308 
SOP Papers with Transmittal, via Fed Ex 2 Day 
Email Notification.AliciaFlemingalicia.fleming@hcahealthcare.com 
C T Corporation System 
Amy McLaren 
1111 West Jefferson 
Suite 530 
Boise, 10 83702 
800-592-9023 
Page 1 of 1 I NB 
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Infonnation displayed on this transmittal Is (or CT Corporati""', 
record keeping purposes only and Is provided to the recipIent for 
quick reference. This Information does not constitute a legal 
cpinion as to the nature of action, the amount of damages, the 
answer date, or any informatIon contained in the documents 
themselves. Reapient Is responsIble (or Interpreting said 
documents and for takIng appropriate action. SIgnatures on 
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Marvin M. Smith - ISB No. 2236 
SMITH & BANKS, PLLC 
591 Park Avenue, Suite 202 
Idaho Falls, ID 83402 
Telephone: (208) 529-3005 
Facsimile: (208) 529-3065 
Attorney for Plaintiff 
J 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS R. TAYLOR, an individual, ) 
) 
Plaintiff, ) Case No.: CV-II-303 
vs. ) 
) 
DA VID CHAMERLAIN, D.O., an individual;) MEMORANDUM IN SUPPORT OF 
RUSS ROWBERRY, RNFA, an individual; ) EASTERN IDAHO HEALTH SERVICES, 
JOHN M JACOBS, M.D., an individual; ) INC. d/b/a EASTERN IDAHO REGIONAL 
DIVYESH R. BHAKTA, M.D., an individual;) MEDICAL CENTER'S MOTION TO 
DA VID ONTIVERORS, M.D., an individual;) DISMISS 
EASTERN IDAHO HEALTH SERVICES, ) 
INC., an Idaho corporation d/b/a EASTERN ) 
IDAHO REGIONAL MEDICAL CENTER; ) 
IHC HEALTH SERVICES, INC., a Utah ) 
corporation d/b/a CASSIA REGIONAL ) 
MEDICAL CENTER; and JOHN DOES 1-10,) 
) 
Defendants. 
COMES NOW Defendant Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho 
Regional Medical Center ("EIRMC"), by and through counsel of record, and hereby submits its 
Memorandum in Support of Motion to Dismiss. 
STATEMENT OF FACTS 
On January 20, 2011, the Plaintiffs filed this action on a claim of alleged medical 
malpractice that occurred in January, 2009. On January 24, 2011, the Plaintiffs filed a request 
for prelitigation screening panel pursuant to Idaho Code § 6-1001. The Panel Findings and 031 
Memorandum in Support of Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical Center's 
Motion to Dismiss - 1 
Recommendations of the prelitigation screening panel were mailed to all interested parties, 
including Plaintiffs counsel, on April 19,2011. EIRMC's registered agent, CT Corporation 
System, was served with a copy of the Complaint and Summons in this matter on August 8, 
2011. Exhibit A, attached to the Affidavit of Marvin M Smith in Support of A10tion to Dismiss 
filed herewith. CT Corporation System is clearly identified as EIRMC's registered agent on the 
Idaho Secretary of State website and CT Corporation System has been EIRMC's registered agent 
since December 17,2001. Exhibit B, attached to the Affidavit of Marvin M Smith in Support of 
Motion to Dismiss filed herewith. 
ANALYSIS 
EIRMC WAS NOT TIMELY SERVED WITH PROCESS IN TlIIS MATTER PER 
RULES 4(a)(2) AND 12(b)(5) OF THE IDAHO RULES OF CIVIL PROCEDURE AND 
THEREFORE EIRMC SHOULD BE DISMISSED FROM THIS LAWSUIT. 
Rule 4(a)(2) of the Idaho Rules of Civil Procedure states in pertinent pari: 
If a service of the summons and complaint is not made upon a defendant within 
six (6) months after the filing of the complaint ... the action shall be dismissed as 
to that defendant ... 
In this matter, Plaintiffs Complaint was filed on January 20,2011. EIRMC was not 
served with a copy of the Complaint and Summons in this matter until August 8, 2011. Six (6) 
months from January 20,2011 is July 20,2011. Therefore, the service ofthe Complaint and 
Summons upon EIRMC in this matter was untimely by nineteen (19) days or almost three (3) 
weeks. Therefore, pursuant to Rules 4(a)(2) and 12(b)(5) of the Idaho Rules of Civil Procedure, 
EIRMC should be dismissed from this lawsuit. 
In addition, the Idaho Supreme COUli case of Ruddv. Merritt, 138 Idaho 526, 66 P.3d 
230 (2003), which is nearly identical to the case at hand, is controlling precedent in this matter. 
In Rudd, the Plaintiffs chose to file their lawsuit (a medical malpractice action) on the same day 
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they commenced the prelitigation screening proceedings and then failed to serve the summons 
and complaint upon the Defendants within the six month period required by Rule 4(a)(2) of the 
Idaho Rules of Civil Procedure. The Idaho Supreme Court affIrmed the district court's dismissal 
of all defendants for failure to timely serve the summons and complaint. The Idaho Supreme 
Court held that Idaho Code § § 6-1005 and 6-1006 do not toll the running of the six month period 
within which the summons and complaint were required to be served. Id. at 530-531,66 P.3d at 
234-235. The Com1 also noted that the Plaintiffs in the Rudd case, just as the Plaintiff in this 
case, did not seek any stay and therefore there was no need to decide whether a stay issued 
pursuant to I. C. § 6-1006 would justify failing to serve the summons and complaint while that 
stay was in effect. Id. at 531,66 P.3d at 235. 
The Idaho Supreme Court held: 
The Plaintiffs chose to file this lawsuit before the completion of the 
proceedings before the prelitigation screening panel. Having done so, they 
were required by Rule 4(a)(2) of the Idaho Rules of Civil Procedure to serve 
the summons and complaint upon the Defendants within six months. This 
Court first applied Rule 4(a)(2) in the Sammis v. Magnetek case. As stated by the 
district court in both of its orders, '[Ilt has been abundantly clear for quite 
awhile [sic] that the Rule will be applied strictly.' 
Id. at 533, 66 P.3d at 237 (emphasis added). 
The Plaintiff in this matter chose to file this lawsuit before the completion of the 
prelitigation screening panel proceedings and so he was required by Rule 4(a)(2) of the Idaho 
Rules of Civil Procedure to serve the summons and complaint upon EIRMC within six months of 
the filing of his complaint. Idaho case law is clear that the prelitigation screening panel statutes 
do not toll the rmming of the six month period within which the summons and complaint are 
required to be served. The Plaintiff in this matter, just as the Plaintiffs in Rudd, did not seek a 
stay in this matter so there is no need to decide whether a stay issued pursuant to I. C. § 6-1006 
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would justify failing to serve the summons and complaint while that stay was in effect. 
Accordingly, EIRMC should be dismissed from this lawsuit for the failure of Plaintiff to timely 
serve it with the summons and complaint. 
CONCLUSION 
Based upon the Idaho Rules of Civil Procedure, Idaho case law precedent, and the 
foregoing analysis, EIRMC would respectfully request that this Court grant EIRMC's Motion to 
Dismiss and dismiss it from this lawsuit. 
DATED this.ffifa'y of August, 2011. 
SMITH & BANKS, PLLC 
Marvin M. Smith 
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I hereby certify that I served a true and correct copy of the foregoing document upon 
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2043 E. Center St. 
Pocatello, ID 83201 
David M. Kono 
Daniel K. Brough 
BENNETT TUELLER JOHNSON 
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. I am over the age of 18 years, and I am not a party to this case nor an employee of a party 
to this case. 
On 08/05/20 11 AT 11: 13 AM ,I served true and correct copies of the 
documents indicated above on DAVID CHAMBERLAIN D.O. by: 
Personal delivery to MICHELLE TRUMBLE (RECEPTIONIST FOR DR. DAVID 
CHAMPERLAIN D.O.) " at his office located at 805 VALENCIA DRIVE IDAHO 
FALLS, IDAHO 83404 
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Facsimile: (866) 559-7606 
Email: sasserlawoffice@gmail.com 
David M. Kono (Utah Bar No. 8770) 
Daniel K. Brough (Utah Bar No.1 0283) 
Pro Hac Vice Admission Pending 
BENNETT TUELLER JOHNSON & DEERE 
3165 East Millrock Drive, Suite 500 
Salt Lake City, Utah 84121 
Telephone: (801) 438-2000 
Facsimile: (801) 438-2050 
Email: dkono@btjd.com.dbrough@btjd.com 
Attorneys for Plain tiff Thomas R. Taylor 
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Plaintiff Thomas R. Taylor ("Taylor"), by and through counsel, submits this Cross-
Motion to Stay Case Nunc Pro Tunc or, Alternatively, to Enlarge Time to Serve Defendants. 
The grounds for this motion are more fully set forth in the Memorandum (1) in Opposition to 
Motion to Dismiss, and (2) in Support of Cross-Motion to Stay Case Nunc Pro Tunc or, 
Alternatively, to Enlarge Time to Serve Defendants, which is filed concurrently herewith. In 
brief, however, this motion is based on the fact that, pursuant to Idaho Rule of Civil Procedure 
6(b), Taylor can demonstrate that its serving of Defendant Eastern Idaho Health Services, Inc. 
d/b/a Eastern Idaho Regional Medical Center ("EIRMC") 19 days after the deadline for doing so 
is justified by excusable neglect. Oral argument is requested. 
DATED this -Z.3 day of August, 2011. 
SASSER LAW OFFICE 
BENNETT TUELLER JOHNSON & DEERE 
David M. Kono 
Daniel K. Brough 
Pro Hac Vice Admission Pending 
Attorneys/or Plaintiff Thomas R. Taylor 
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CERTIFICATE OF SERVICE 
I certify that on the z,.3 day of August, 2011, I served a true and correct copy ofthe 
foregoing CROSS-MOTION TO STAY CASE NUNC PRO TUNC OR, 
AL TERNATIVELY, TO ENLARGE TIME TO SERVE DEFENDANTS via facsimile upon 
the following: 
Marvin M. Smith ff u.S. Mail 
SMITH & BANKS, PLLC 0 Hand Delivered 591 Park A venue, Suite 202 
Idaho Falls, ID 83402 0 Overnight Mail 
(208) 529-3065 G/ Telecopy (Fax) 
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Plaintiff Thomas R. Taylor ("Taylor"), by and through counsel, submits this 
Memorandum (1) in Opposition to Motion to Dismiss, and (2) in Support of Cross-Motion to 
Stay Case Nunc Pro Tunc or, Alternatively, to Enlarge Time to Serve Defendants. 
INTRODUCTION 
Defendant Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical 
Center ("EIRMC") asks this Court to dismiss Taylor's claims against it on the ground that Taylor 
served EIRMC nineteen days late. However, Idaho Code § 6-1006 plainly stays litigation 
pending resolution of prelitigation proceedings. The Supreme Court's decision in Rudd v. 
Merritt turned on the fact that the plaintiff did not affirmatively request a stay oflitigation 
(despite § 6-1006's mandatory, automatic language). Taylor satisfies that requirement by 
seeking a stay nunc pro tunc or, alternatively, an extension of time to serve Defendants. l As to 
that latter motion, Taylor can easily demonstrate excusable neglect for his belated request (if, 
indeed, it is belated). For these reasons, Taylor asks this Court to deny EIRMC's motion to 
dismiss and, if necessary, to stay the case nunc pro tunc from January 24,2011, to April 19, 
2011, or, alternatively, to extend Taylor's deadline for serving all Defendants to this lawsuit 
from July 19,2011, to October 12,2011 (the time period the case was in prelitigation). 
040 
I "Defendants," in this memorandum, refers to all defendants, not just EIRMC. 
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STATEMENT OF FACTS 
For purposes of this motion, Taylor does not dispute EIRMC's statement of facts. 
ARGUMENT 
I. THE COURT SHOULD DENY EIRMC'S MOTION TO DISMISS. 
A. Taylor Timely Served EIRMC. 
Rule 4( a)(2) , s 180-day time limit for service does not require dismissal in this case. 
Idaho Code § 6-1006 provides that, during the pendency of prelitigation proceedings and for 
thirty days thereafter "neither party shall commence or prosecute litigation involving the issues 
submitted to the panel and the district or other courts havingjurisdiction of any pending such 
claims shall stay proceedings in the interest of the conduct of such proceedings before the 
panel." (Emphasis added.) See also Moss v. Bjornson, 115 Idaho 165, 167, 765 P.2d 676,678 
(1988) (stating that § 6-1006 vests the district court "with authority to stay civil proceedings until 
the prelitigation screening panel renders its advisory opinion," even where the complaint is filed 
prior to prelitigation proceedings). In other words, § 6-1006 imposes a mandatory, automatic 
duty upon courts-without first awaiting a request from a party-to stay litigation pending the 
resolution of prelitigation proceedings. And there can be no doubt that causing defendants to be 
served with process constitutes "prosecut[ing]" litigation, and that § 6-1006 prohibits such 
conduct. 
EIRMC's argument that § 6-1006 did not operate to stay this case (and to extend Taylor's 
deadline for serving EIRMC) is misplaced. Rudd v. Merritt, 138 Idaho 526, 66 P.3d 230 (2003), 
upon which EIRMC relies, recognizes that § 6-1006 "authorizes the trial court to stay civil 
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proceedings until the prelitigation screening panel renders its opinion," but concluded that 
because the plaintiffs in that case "did not seek any such stay," that section did not apply. 
Therefore, the court had no occasion to determine, one way or the other, whether the stay that 
§ 6-1006 contemplates would in fact extend plaintiffs' time for serving process. See id. at 530-
31 & n.3, 66 P.3d at 234-35 & n.3. 
Here, Taylor has sought a stay. He does so in the form of a motion, pursuant to Idaho 
Rule of Civil Procedure 6(b), to either stay the case nunc pro tunc from January 24, 2011, until 
April 19, 2011, or alternatively, to extend Taylor's deadline to serve Defendants. That motion 
seeks relief equivalent to a stay of the proceedings sought at the commencement of prelitigation. 
Had Taylor sought a stay immediately upon commencing prelitigation proceedings, the Court 
would have been compelled to grant it, as § 6-1006 speaks in mandatory terms. And in light of § 
6-1 006's plain language, the import of that stay would, in fact, be to continue Taylor's deadline 
for serving EIRMC. See Idaho Code § 6-1006.2 
B. Even if Taylor Did Not Timely Serve EIRMC, His Delay Is Justified by Good 
Cause. 
Rule 4(a)(2) does not mandate dismissal if a plaintiff does not serve a defendant within 
180 days after commencing the lawsuit. Rather, dismissal results only if the plaintiff cannot 
show "good cause" for his failure. See Idaho R. Civ. P. 4(a)(2). The relevant time frame for that 
2 To the extent the Supreme Court's decision in Rudd holds that 6-1006 does not automatically 
stay a plaintiff's time to serve process upon defendants, it is wrongly decided. Section 6-1006, 
by its terms, does not require a plaintiff to request a stay sufficient to toll a plaintiff's deadline 
for serving process. And such a stay must, of necessity, stay a plaintiff's requirement to serve 
process upon defendants. While that may be an issue for a Idaho appellate court to resolve, 
Taylor so notes this issue now, in order to preserve it for appeal. 042 
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determination is "the six-month period beginning the date the complaint was filed." See Nerco 
Minerals Co. v. Morrison Knudsen Corp., 132 Idaho 531, 534, 976 P.2d 457, 460 (1999). In 
making this determination, this Court-as must any reviewing court-must "liberally construe 
the record in the light most favorable to [Taylor] and must draw all reasonable inferences in [his] 
favor." See Herrera v. Estay, 146 Idaho 674, 683, 201 P.3d 647,656 (2009). 
Here, the simple, unavoidable fact is that Taylor thOUght he had more time to serve 
EIRMC. His belief was reasonable and based on the plain language ofIdaho Code § 6-1006, 
which contemplates a mandatory stay oflitigation to facilitate prelitigation panel proceedings, 
and which does not require a plaintiff to request such a stay. Taylor was within his rights to rely 
on the statute's plain language. See Athay v. Stacey, 142 Idaho 360, 365, 128 P.3d 897, 902 
(2005) ("When construing a statute, the words used must be given their plain, usual, and ordinary 
meaning .... "). That he was unaware of the outlier Rudd case should not be held against him. 
Moreover, Taylor served EIRMC well within the time period he thought applied, based 
on a reasonable reading ofIdaho Code § 6-1006. Service upon EIRMC ended up occurring only 
nineteen days after July 19, 2011-the date marking six months from the filing of Taylor's 
complaint. This case does not present the type of dilatory conduct that the Idaho Supreme Court 
has recognized as not reflecting good cause. See Nerco, 132 Idaho at 533,976 P.2d at 459 
("Nerco intentionally chose not to serve MK with a copy of the state complaint within the time 
frame required by LR.C.P. 4(a)(2)."). 
Additionally, although "lack of prejudice to defendants, by itself, cannot constitute good 
cause," it is a factor to be considered among the totality ofthe circumstances. See Sammis v. 0 4 3 
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Magnetek, Inc., 130 Idaho 342, 348, 941 P.3d 314,320 (1997). Here, EIRMC cannot prove, and 
does not even attempt to prove, that it has sustained any prejudice by being served 199 days after 
the filing of the complaint, rather than 180. Indeed, as a participant in prelitigation proceedings 
initiated soon after Taylor filed his complaint, EIRMC had no expectation of any litigation 
occurring during that period. 
Courts construe the Idaho Rules of Civil Procedure liberally in order to resolve cases on 
their merits instead of on technicalities. See Gerstner v. Washington Water Power Co., 122 
Idaho 673,675-76,837 P.2d 799,801-2 (1992); see also Idaho R. Civ. P. l(a). Dismissal of 
Taylor's claims against EIRMC would be based on nothing more than a harmless technicality, 
rather than on the merits. There are plenty of facts present here to justify a finding of good cause 
by the Court, and the Court should so find. 
II. THE COURT SHOULD GRANT TAYLOR'S CROSS-MOTION TO STAY OR 
ENLARGE TIME TO SERVE DEFENDANTS. 
At the core ofEIRMC's argument is a belief that, based on Rudd, Taylor should have 
affirmatively sought a stay of the case from the Court based on Idaho Code § 6-1006. If that 
really is the case, Taylor seeks that stay now, in the form of a nunc pro tunc stay of the case 
during the pre1itigation proceedings (January 24,2011, through April 19, 2011), or, alternatively, 
an extension of time to serve Defendants until October 12, 2011 (the duration of the prelitigation 
proceedings). Idaho Rule of Civil Procedure 6(b) permits a party to extend a deadline ''upon 
motion made after the expiration of the specified period ... where the failure to act was the 
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result of excusable neglect." See Idaho R. Civ. P. 6(b). The Court has discretion to authorize 
such an extension.3 See id. 
Idaho cases provide a great deal of flexibility in assessing whether neglect is excusable.4 
Excusable neglect "is detennined by examining what might be expected of a reasonably prudent 
person under similar circumstances." See Johnson v. Pioneer Title Co., 104 Idaho 727, 732, 662 
P.2d 1171 (Ct. App. 1983). "The party claiming excusable neglect must have exercised due 
diligence in the prosecution of his rights and must not have exhibited indifference or 
unreasonable delay." Olson v. Kirkham, 111 Idaho 34, 38, 20 P.2d 217, 221 (Ct. App. 1986). 
"In an appropriate situation a mistake oflaw might ... be treated as excusable neglect." See 
Schraufnagel v. Quinowski, 113 Idaho 753, 755, 747 P.2d 775, 778 (Ct. App. 1987). 
What does not govern the Rule 6(b) excusable neglect detennination is Rudd. That case 
speaks only to, if anything, whether and under what circumstances § 6-1006 operates to stay 
litigation during prelitigation proceedings. See Rudd, 138 Idaho at 528,66 P.3d at 232. It does 
not address the Rule 6(b) excusable neglect analysis. In fact, its resolution turned on the fact that 
such a request was not made. See id. at 531, 66 P .3d at 235. 
Here, Taylor's modest 19-day delay in serving EIRMC is excusable. Taylor reasonably 
relied upon Idaho Code § 6-1006's plain language-as opposed to the outlier Rudd decision-in 
3 Section 6-1006 does not provide a deadline by which a party must request a stay of litigation. 
(Indeed, by its tenns, it does not even require that a party request a stay.) It is therefore 
impossible to say how late Taylor's request is, if it is late at all. 
4 Idaho cases appear to be silent on the meaning of "excusable neglect" in the Rule 6(b) context. 
Most of the decisions construing that tenn arise in the context of Rule 60(b). The cases Taylor 045 
cites are Rule 60(b) cases. Their logic and reasoning are nevertheless applicable. 
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concluding that his time to serve Defendants was stayed with prelitigation proceedings. See 
Athay, 142 Idaho at 365, 128 P.3d at 902. Taylor does not even seek a prospective extension-
he has already served EIRMC and is otherwise ready to proceed with litigation against it. It is 
not as though Taylor delayed--or even intentionally delayed-serving Defendants. See Nerco, 
132 Idaho at 533,976 P.2d at 459. And EIMRC was not prejudiced by Taylor's delay, and does 
not even argue that it was. See Sammis, 130 Idaho at 348,941 P.3d at 320. 
All things considered, this is a textbook case of excusable neglect. Even if Taylor 
operated under a misunderstanding of applicable law-namely, the Rudd decision-in light of 
the plain language of § 6-1006, his belief that the entire case was stayed pending prelitigation 
review was reasonable. He was justified in relying upon § 6-1 006's plain language. See Athay, 
142 Idaho at 365, 128 P.3d at 902. In any event, a mistaken understanding of law may constitute 
excusable neglect, and it is perfectly appropriate for the Court to so find here. See Schraufoagel, 
113 Idaho at 755, 747 P.2d at 778. It is indisputable that Taylor did not "exhibit[] indifference or 
unreasonable delay," and that he did "exercise[] due diligence in the prosecution of his rights-
he served EIRMC only nineteen days after the expiration of 180 days from the date he filed his 
complaint, and well within his understanding of how much time he had to do so. See Olson, 111 
Idaho at 38, 20 P.2d at 221. Taylor has, in no respect, been dilatory. In all, leaving aside any 
mistaken understanding of the Rudd decision, Taylor acted prudently in serving Defendants. 
The interests of justice and fairness militate in favor of excusing Taylor's delay in serving 
Defendants. EIRMC seeks to exploit a harmless technicality to obtain dismissal of this 
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lawsuit-an outcome that flies in the face ofIdaho's policy of resolving, whenever possible, 
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cases on their merits. See Idaho R. Civ. P. l(a); see also Gerstner, 122 Idaho at 675-76,837 
P .2d at 802. Unconstrained by Rudd, this Court has plenty of facts before it to justify an 
unassailable finding of excusable neglect. Taylor therefore requests that the Court find that any 
delay in serving Defendants is the product of excusable neglect, and that the Court enter an order 
either staying, nunc pro tunc, this case during the pendency of prelitigation proceedings, or 
extending Taylor's time to serve Defendants until October 12,2011. 
CONCLUSION 
Taylor timely served EIRMC. Even ifhe didn't, his omission is the product of excusable 
neglect. For these reasons, Taylor asks this Court to deny EIRMC's motion to dismiss and, if 
necessary, to stay the case nunc pro tunc from January 24,2011, to April 19,2011, or, 
alternatively, to extend Taylor's deadline for serving all Defendants to this lawsuit from July 19, 
2011, to October 12, 2011 (the time period the case was in prelitigation). 
DATED this 'Z3 day of August, 2011. 
SASSER LAW OFFICE 
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MEMORANDUM (1) IN OPPOSITION TO MOTlOl'9TO DISMISS; AND (2) IN SUPPORT OF CROSS-
MOTION TO STAY CASE NUNC PRO TUNC OR, ALTERNATIVELY, TO ENLARGE TIME TO SERVE 
nF.FF.NnANT~ _ Q 
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CERTIFICATE OF SERVICE 
I certify that on the 2.3 day of August, 2011, I served a true and correct copy of the 
foregoing MEMORANDUM (1) IN OPPOSITION TO MOTION TO DISMISS; AND (2) 
IN SUPPORT OF CROSS-MOTION TO STAY CASE NUNC PRO TUNC OR, 
AL TERNA TIVEL Y, TO ENLARGE TIME TO SERVE DEFENDANTS via facsimile upon 
the following: 
Marvin M. Smith 
SMITH & BANKS, PLLC 
591 Park Avenue, Suite 202 
Idaho Falls, ID 83402 
(208) 529-3065 
@ U.S.Mail 
D Hand Delivered 
D Overnight Mail 
5 Telecopy (Fax) 
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MEMORANDUM (1) IN OPPOSITION TO MOTIOl'F(JO DISMISS; AND (2) IN SUPPORT OF CROSS-
MOTION TO STAY CASE NUNC PRO TUNC OR, ALTERNATIVELY, TO ENLARGE TIME TO SERVE 
nV.VVNnANT'l _HI 
J. Michael Wheiler, Esq. ISB #3364 
Richard R. Friess, ISB #7820 
THOMSEN STEPHENS LAW OFFICES, PLLC 
2635 Channing Way 
Idaho Falls, ID 83404 
Telephone (208) 522-1230 
Fax (208) 522-1277 
jwheiler@ts-lawoffice.com 
rfri ess@ts-lawoffice.com 
Attorneys for David Chamberlain, D.O. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 






DA VID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY, RNFA, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DAVID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTER IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
CASSIA REGIONAL MEDICAL ) 
CENTER AND JOHN DOES 1-10;. ) 
) 
Defendants ) 
Case No. CV-2011-303 
SPECIAL APPEARANCE AND 
MOTION TO DISMISS 
12 (b)(4) & 12(b)(5) 
COMES NOW, defendant, David Chamberlain, D.O., by and through counsel of record, and 
enters a special appearance for the sole purpose of submitting the following Motion to Dismiss 
pursuant to LR.C.P. 12 (b)(4) & l2(b)(5). 
1 - SPECIAL APPEARANCE MOTION TO DISMISS l2(b)(4) & 12(b)(5) 043 
- ---------- ---------~--
PROCEDURAL HISTORY 
1. Plaintiff filed the complaint in this matter on January 20, 201I. 
2. The District Court issued a Summons on July 12, 20 II. 
3. Plaintiff filed an Application for Medical Malpractice Prelitigation Screening on 
January 24,2011, pursuant to I.C. § 6-1001 et. seq. Affidavit of Richard R. Friess, Exhibit "A." 
4. The pre-litigation screen panel issued its findings on April 19, 2011. Affidavit of 
Richard R. Friess, Exhibit "B." 
5. Defendant Chamberlain received a copy of the complaint and summons on or about 
August 5, 2011 when the documents were left with the receptionist at his office. He was not 
personally served pursuant to IRCP 4( d)(2). See Affidavit of David Chamberlain. 
DISCUSSION 
IRCP 4( a) requires that service of a summons and complaint shall be "made upon a defendant 
within six (6) months after the filing of the complaint" and the complaint shall be dismissed if the 
"party on whose behalf such service was required cannot show good cause why such service was not 
made within that period." 
In this case, Dr. Chamberlain was not served within six (6) months after plaintiff filed his 
complaint and plaintiff cannot demonstrate "good cause" for failing to meet that deadline. Plaintiff 
filed his complaint on January 20, 2011 and was therefore required to serve Dr. Chamberlain by July 
20,2011. A copy ofthe complaint and summons was left with the receptionist at Dr. Chamberlain's 
medical practice on or about August 5, 20 II-more than two weeks after the six month deadline 
established by IRCP 4(a). Additionally, Dr. Chamberlain has still not received proper service ofthe 
complaint and summons as required by IRCP 4(d)(2). 
2 - SPECIAL APPEARANCE MOTION TO DISMISS 12(b)(4) & 12(b)(5) 
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Plaintiff's filing of an Application for Medical Malpractice Pre-Litigation Screening does not 
toll the six (6) month service period required by IRCP 4(a). I.e. § 6-1005 states: 
There shall be no judicial or other review or appeal of such matters. No party shall 
be obliged to comply with or otherwise [be] affected or prejudiced by the proposals, 
conclusions or suggestions of the panel or any member or segment thereof; however, 
in the interest of due consideration being given to such proceedings and in the 
interest of encouraging consideration of claims informally and without the necessity 
oflitigation, the applicable statute of limitations shall be tolled and not be deemed 
to run during the time that such a claim is pending before such a panel and for thirty 
(30) days thereafter. 
I.e. § 6-1006 states: 
During said thirty (30) day period neither party shall commence or prosecute 
litigation involving the issues submitted to the panel and the district or other courts 
having jurisdiction of any pending such claims shall stay proceedings in the interest 
of the conduct of such proceedings before the panel. 
Neither I.C. § 6-1005 and -1006 specifically tolls the running of the period within which 
service must be accomplished. However, the Idaho Supreme Court addressed this issue in Rudd v. 
Merritt (In re Estate of Rudd) , 138 Idaho 526, 66 P.3d 230 (2003). In Ruddthe plaintiffs filed their 
lawsuit alleging medical negligence against three doctors and a hospital on the same day they 
commenced the pre-litigation screening proceedings but failed to serve the complaint within the 
required six (6) month time period. In that case, the Supreme Court stated; 
In Moss v. Bjornson, 115 Idaho 165,765 P.2d676 (1988), this Court held that a party 
allegedly harmed by medical malpractice could commence a civil lawsuit before 
filing a request for a pre litigation screening panel. Idaho Code § 6-1001 does not 
mandate the dismissal of a medical malpractice lawsuit because it is filed before the 
commencement of the prelitigation screening proceedings. Once the Plaintiffs filed 
this lawsuit, however, Rule 4(a)C2) required that they serve the summons and 
complaint upon the Defendants within six months after the complaint was filed. 
* * * * 
The Plaintiffs contend that Idaho Code § § 6-1005 and 6-1006 tolled the running of 
the six-month period within which the summons and complaint were required to be 
3 - SPECIAL APPEARANCE MOTION TO DISMISS 12(b)(4) & 12(b)(5) 
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served. Idaho Code § 6-1005 simply provides for the toIling of the statute of 
limitations. There is nothing in the wording of the statute that could be 
construed as tolling the running of the period within which the summons and 
complaint must be served after a lawsuit is filed. There is likewise nothing in 
Idaho Code § 6-1006 that tolls the running of the period within which the 
summons and complaint must be served. Although the statute authorizes the trial 
court to stay civil proceedings until the prelitigation screening panel renders its 
opinion, Moss v. Bjornson, 115 Idaho 165, 765 P.2d 676 (1988), the Plaintiffs in the 
instant case did not seek any such stay. 
We therefore need not decide whether a stay issued pursuant to Idaho Code § 6-1006 
would justifY failing to serve the summons and complaint while that stay was in 
effect. 
Id. at 530-31 (emphasis added). This has been the law since 2003. 
Thus, Idaho Code § 6-1005 does not toll the mandatory six (6) month time period within 
which the summons and complaint must be served. As in Rudd, plaintiff in this case did not seek 
a stay from this Court pursuant to Idaho Code § 6-1006. As such, the time for service upon Dr. 
Chamberlain ran on July 20,2011 and plaintiff did not attempt to serve Dr. Chamberlain until on or 
about August 5, 2011. 
Absent a showing of good cause, Rule 4( a) contains mandatory language requiring dismissal 
where a party does not comply. Sammis v. Magnetek, Inc., 130 Idaho 342, 347, 941 P.2d 314 
(1997). The rule also imposes the burden of preventing dismissal for violation of the rule upon 
the party who failed to effect timely service. Id. at 348; Telfordv. Neibaur, 130 Idaho 932,935, 950 
P.2d 1271 (1998). In this case, the record is clear that plaintiff waited until July 12, 2011 to 
have the court issue a subpoena and then waited until on or before August 5, 20 II-more than two 
weeks after the July 20,2011 deadline--to attempt service upon Dr. Chamberlain. Therefore, the 
case against Dr. Chamberlain should be dismissed pursuant to IRCP 4(a). 
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Furthermore, Plaintiff has still not effectuated proper serVIce of process upon Dr. 
Chamberlain. Pursuant to IRCP 4( d)(2), the requirements for service upon individuals is as follows: 
Upon an individual ... by delivering a copy of the summons and of the complaint to 
the individual personally or by leaving copies thereof at the individual's dwelling 
house or usual place of abode with some person over the age of eighteen (18) years 
then residing therein or by delivering a copy ofthe summons and ofthe complaint 
to an agent authorized by appointment or by law to receive service of process. 
(Emphasis added.) 
Dr. Chamberlain was never personally served with the complaint and summons in this case. 
Nor was a copy of the summons and complaint left with the appropriate person at Dr. Chamberlain's 
residence. Rather, the complaint and summons were left with a receptionist at the medical office 
where Dr. Chamberlain works. The receptionist was not an agent authorized by appointment or by 
law to accept service of process on behalf of Dr. Chamberlain personally. See AjJidavit of 
Chamberlain, p. 2, para. 4 and Affidavit of Michelle Trumble, p. 2, para. 2, 5. Therefore, leaving a 
copy of the complaint and summons with a receptionist at the medical office where he works was 
improper and insufficient service of process upon Dr. Chamberlain and he has still not received 
proper service of process in accordance with IRCP 4( d)(2). 
In Davidson v. Davidson, __ Idaho __ ,248 P.3d 242 (Ct. App. 2011), the plaintiff did 
not serve the defendant at his home, but instead, sent the summons and complaint to the defendant's 
law office. The Idaho Court of Appeals held that this was insufficient service of process. Id at 
246-47. The appeals court noted that while one is free to serve an individual at the office, there "is 
certainly a distinction ... between Prior as and individual and Prior's law office. Service upon one 
does not constitute service upon the other." Id. at 247. 
The present case is similar. Dr. Chamberlain was not personally served. Instead, the 
complaint and summons was left with a receptionist at his office. This is substantially the same as 
5 - SPECIAL APPEARANCE MOTION TO DISMISS 12(b)(4) & 12(b)(5) 
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plaintiff mailing the complaint and summons to Dr. Chamberlain's office and there is a distinction 
between Dr. Chamberlain individually and Dr. Chamberlain's medical office. Service upon one 
should not constitute service upon the other. Therefore, just as in Davidson, the attempted service 
of process in this case was improper and insufficient. 
Other jurisdictions have concluded that service of process upon a secretary or receptionist 
was insufficient or improper service of process. See, e.g., Exum v. Melton, 536 S.E. 2d 786 (Ga. 
App. 2000); Bray v. Bayles, 609 P.2d 1146 (Kan. App. 1980). As such, even today, the Court lacks 
personal jurisdiction over Dr. Chamberlain in this case because he has never properly been served 
with a copy of the complaint and summons and the case should be dismissed. 
CONCLUSION 
There can be no legitimate dispute that Plaintiff failed to serve Dr. Chamberlain within the 
six (6) month period required by IRCP 4(a). Pursuant to Rudd v. Merritt, Plaintiffs Application for 
Medical Malpractice Pre-Litigation Screening does not toll the six month service period unless 
plaintiff specifically requests a stay of the proceedings-which, in this case, plaintiff failed to do. 
Further, plaintiffs attempted service of process on Dr. Chamberlain by leaving a copy of the 
complaint with a receptionist was improper and insufficient under IRCP 4( d)(2). As a result, IRCP 
12(b)( 4) and 12(b)( 5) require that Plaintiff s complaint against Dr. Chamberlain be dismissed. 
Respectfully submitted this 2Y day of August, 2011. 
THOMSEN STEPHENS LAW OFFICES, PLLC 
By: ~J2=-J~ 
iChafCIR:Friess, Esq. l 
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CERTIFICA TE OF SERVICE 
I hereby certify that I am a duly licens~Lt;torney in the State of Idaho, resident of and with 
my office in Idaho Falls, Idaho; that on the "2..1 day of August, 2011, I caused a true and correct 
copy of the foregoing MOTION TO DISMISS 12(b)( 4) & 12(b )(5) to be served upon the following 
persons at the addresses below their names either by depositing said document in the United States 
mail with the correct postage thereon or by hand delivering or by transmitting by facsimile as set 
forth below. 
M ANTHONY SASSER ESQ 
SASSER LAW OFFICES 
2043 EAST CENTER STREET 
POCATELLO ID 83201 
Local Attorney for Plaintiff Thomas R. Taylor 
DMKONOESQ 
DANIEL K BROUGH, ESQ 
BENNETT TUELLER JOHNSON & DEERE 
3165 E MILLROCK DRIVE STE 500 
SALT LAKE CITY UT 84121 
Attorneys for Plaintiff Thomas R. Taylor 
ROBERT R HARRISON ESQ 
ATTORNEY AT LAW 
10 EXCHANGE PLACE 11 TH FLOOR 
POBOX 45000 
SALT LAKE CITY UT 84145 
Attorneys for Defendant John Mortimer Jacobs 
MD 
TERRENCE S JONES ESQ 
ATTORNEY AT LAW 
POBOX519 
BOISE ID 83701-0519 
Attorney for Defendants Divyesh Ratilal Bhakta, 
MD and David Ontiveros DO 
MARVIN M SMITH ESQ 
SMITH & BANKS LAW OFFICES 
591 PARK AVENUE STE 202 
IDAHO FALLS ID 83402 
Attorney for Eastern Idaho Regional Med Ctr 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@866-559-7606 
[ ] E-Mail-sasserlawoffice0>.gmail.com 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@801-438-2050 
[ ] E-Mail-dkono@btid.com 
[ ] E-maiI-dbrough@btjd.com 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@ 
[ ] E-Mail-
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@208-345-8660 
[ ] E-Mail-tsjones@careyperkins.com 
[X] Mail 
[ ] Hand Delivery 
[ J Facsimile@529-3065 
[ ] E-Mail-mmsmith0>.smithbanks.net 
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WILLIAM R DALLING ESQ 
A TTORNEY AT LAW 
POBOX 1385 
EAGLE ID 83616-1385 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@208-938-4922 
[ ] E-Mail-dallinglawwrdUUcableone.net 
Attorney for Cassia Regional Medical Center 
THOMSEN STEPHENS LAW OFFICES, PLLC 
~~ By: '~ ::tL: :12J2- --
1. Michael Wheiler, Esq. 
JMW 
7200.004\001 mot dismiss 
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1. Michael Wheiler, Esq. ISB #3364 
Richard R. Friess, ISB #7820 
THOMSEN STEPHENS LAW OFFICES, PLLC 
2635 Channing Way 
Idaho Falls, ID 83404 
Telephone (208) 522-1230 
Fax (208) 522-1277 
jwheiler@ts-lawoffice.com 
rfriess@ts-lawoffice.com 
Attorneys for David Chamberlain, D.O. 
80 Vi ~"E COUNTY 
JAHO 
I AUG 24 PM 4: 20 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 






DAVID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY, RNFA, an ) 
individual; JOHN M. JACOBS, M.D., an) AFFIDAVIT OF DAVID CHAMBERLAIN 
individual; DIVYESH R. BHAKTA, M.D.,) IN SUPPORT OF MOTION TO DISMISS 
an individual; DAVID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTER IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
CASSIA REGIONAL MEDICAL ) 
CENTER AND JOHN DOES 1-10;. ) 
) 
Defendants ) 
STATE OF IDAHO ) 
) ss. 
County of Bonneville ) 05 7 
I - AFFIDAVIT OF DAVID CHAMBERLAIN IN SUPPORT OF MOTION TO DISMISS 
David Chamberlain, being first duly sworn upon oath, deposes and states: 
1. My name is David Chamberlain, D.O., and I am a named defendant in the above 
captioned matter. 
2. I was never personally served with the Complaint and Summons in this matter. 
3. A copy of the Complaint and Summons was not left at my residence. 
4. I only became aware ofthis action when a copy of the Complaint and Summons was 
left with the receptionist at my medical offices. The receptionist is not authorized to accept service 
on my behalf. 
Further your affiant sayeth not. 
David Cha 
SUBSCRIBED AND SWORN to on oath before me this /9 f1day of August, 2011 
2 - AFFIDAVIT OF DAVID CHAMBERLAIN IN SUPPORT OF MOTION TO DISMISS 
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CERTIFICATE OF SERVICE 
I hereby certifY that I am a duly licen;eAcy,ttorney in the State of Idaho, resident of and with 
my office in Idaho Falls, Idaho; that on the ~ day of August, 2011, I caused a true and correct 
copy of the foregoing AFFIDAVIT OF DAVID CHAMBERLAIN IN SUPPORT OF MOTION 
TO DISMISS to be served upon the following persons at the addresses below their names either by 
depositing said document in the United States mail with the correct postage thereon or by hand 
delivering or by transmitting by facsimile as set forth below. 
M ANTHONY SASSER ESQ 
SASSER LAW OFFICES 
2043 EAST CENTER STREET 
POCATELLO ID 83201 
Local Attorney for Plaintiff Thomas R. Taylor 
DMKONOESQ 
DANIEL K BROUGH, ESQ 
BENNETT TUELLER JOHNSON & DEERE 
3165 E MILLROCK DRIVE STE 500 
SALT LAKE CITY UT 84121 
Attorneys for Plaintiff Thomas R. Taylor 
ROBERT R HARRISON ESQ 
ATTORNEY AT LAW 
10 EXCHANGE PLACE 11 TH FLOOR 
POBOX 45000 
SALT LAKE CITY UT 84145 
Attorneys for Defendant John Mortimer Jacobs 
MD 
TERRENCE S JONES ESQ 
ATTORNEY AT LAW 
POBOX 519 
BOISE ID 83701-0519 
Attorney for Defendants Divyesh Ratilal Bhakta, 
MD and David Ontiveros DO 
MARVIN M SMITH ESQ 
SMITH & BANKS LAW OFFICES 
591 PARK AVENUE STE 202 
IDAHO FALLS ID 83402 
Attorney for Eastern Idaho Regional Med etr 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@866-559-7606 
[ ] E-Mail-sasserlawoffice@gmail.com 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@801-438-2050 
[ ] E-Mail-dkono@btjd.com 
[ ] E-mail-dbrough(Q).btjd.com 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@ 
[ ] E-Mail-
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@208-345-8660 
[ ] E-Mail-tsjones@careyperkins.com 
[X] Mail 
[ ] Hand Deli very 
[ ] Facsimile@529-3065 
[ ] E-Mail-mmsmith(Q).smithbanks.net 
3 - AFFIDAVIT OF DAVID CHAMBERLAIN IN SUPPORT OF MOTION TO DISMISS 
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WILLIAM R DALLING ESQ 
ATTORNEY AT LAW 
POBOX 1385 
EAGLE ID 83616-1385 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@208-938-4922 
[ ] E-Mail-dallinglawwrdrmcableone.net 
Attorney for Cassia Regional Medical Center 
THOMSEN STEPHENS LAW OFFICES, PLLC 
By~b-@-
J. ichael Wheller, Esq. " 
JMW 
7200.004\ 
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J. Michael Wheiler, Esq. ISB #3364 
Richard R. Friess, ISB #7820 
THOMSEN STEPHENS LAW OFFICES, PLLC 
2635 Channing Way 
Idaho Falls, ID 83404 
Telephone (208) 522-1230 
Fax (208) 522-1277 
Attorneys for David Chamberlain, D.O. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 






DA VID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY, RNF A, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DAVID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTER IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
CASSIA REGIONAL MEDICAL ) 
CENTER AND JOHN DOES 1-10;. ) 
) 
Defendants ) 
STATE OF IDAHO ) 
) ss. 
County of Bonneville ) 
Case No. CV-2011-303 
AFFIDAVIT OF MICHELLE TRUMBLE 
IN SUPPORT OF MOTION TO DISMISS 
Michelle Trumble, being first duly sworn upon oath, deposes and states: 
1 - AFFIDAVIT OF MICHELLE TRUMBLE IN SUPPORT OF MOTION TO DISMISS 
061 
1. My name is Michelle Trumble and I am the receptionist for Idaho Falls Surgical 
Specialists. Dr. Chamberlain is one of three physicians who work at Idaho Falls Surgical Specialists. 
I have been employed as the receptionist for Idaho Falls Surgical Specialists for over five years. 
2. During my employment as the receptionist for Idaho Falls Surgical Specialists, my 
duties consisted primarily of answering phones, scheduling the physicians, greeting patients, 
accepting pre-surgery payments, and receiving the mail. To the best of my knowledge, I have never 
accepted lawsuit papers against any of the doctors and none of the doctors have ever advised me that 
I am authorized to accept such papers on their behalf. 
3. On August 5, 2011, a gentleman came into the office and ask for Dr. Chamberlain. 
I informed him that Dr. Chamberlain was not in the office that day. I asked the gentleman why he 
needed to speak with Dr. Chamberlain. Without giving me any details, he simply told me he needed 
to get in touch with Dr. Chamberlain and asked if I could give him Dr. Chamberlain's contact 
information. I told him I could not but that I would be happy to give Dr. Chamberlain a message. 
The gentleman then said he might be back and left the office. 
4. Later on August 5, 2011, the gentleman came back into the office and asked myself 
and the other two ladies who work in the office which one of us worked for Dr. Chamberlain. I 
responded that we all did. The gentleman said he had some papers he needed to give to Dr. 
Chamberlain and said that he needed to have someone sign for them. I informed him that if he 
wanted to give them directly to Dr. Chamberlain, the doctor would be back in the office on Monday 
(August 8). The gentleman said that he would just have me sign for the papers. I took the papers 
and signed for them. 
2 - AFFIDAVIT OF MICHELLE TRUMBLE IN SUPPORT OF MOTION TO DISMISS 
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5. At the time I signed for them, I was not really aware of what the "papers" were and 
I have never been authorized by Dr. Chamberlain, or any of the physicians, to accept court 
documents such as a Complaint and Summons on their behalf. In the past, the persons delivering 
such documents have always served the physicians in our office directly with those kinds of papers. 
Dated this :J. 3 day of August, 2011. 
VJ12JJk cLJ-c 
Michelle Trumble 
SUBSCRIBED AND SWORN to on oath before me this ;} 3 day of August, 2011 
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CERTIFICATE OF SERVICE 
I hereby certify that I am a duly lice~9 r,ttorney in the State of Idaho, resident of and with 
my office in Idaho Falls, Idaho; that on the .Ld:f. day of August, 2011, I caused a true and correct 
copy of the foregoing AFFIDAVIT OF MICHELLE TRUMBLE IN SUPPORT OF MOTION 
TO DISMISS to be served upon the following persons at the addresses below their names either by 
depositing said document in the United States mail with the correct postage thereon or by hand 
delivering or by transmitting by facsimile as set forth below. 
M ANTHONY SASSER ESQ 
SASSER LAW OFFICES 
2043 EAST CENTER STREET 
POCATELLO ID 83201 
Local Attorney for Plaintiff Thomas R. Taylor 
DMKONOESQ 
DANIEL K BROUGH, ESQ 
BENNETT TUELLER JOHNSON & DEERE 
3165 E MILLROCK DRIVE STE 500 
SALT LAKE CITY UT 84121 
Attorneys for Plaintiff Thomas R. Taylor 
ROBERT R HARRISON ESQ 
ATTORNEY AT LAW 
10 EXCHANGE PLACE 11TH FLOOR 
PO BOX 45000 
SALT LAKE CITY UT 84145 
Attorneys for Defendant John Mortimer Jacobs 
MD 
TERRENCE S JONES ESQ 
ATTORNEY AT LA W 
POBOX 519 
BOISEID 83701-0519 
Attorney for Defendants Divyesh Ratilal Bhakta, 
MD and David Ontiveros DO 
MARVIN M SMITH ESQ 
SMITH & BANKS LAW OFFICES 
591 PARK AVENUE STE 202 
IDAHO FALLS ID 83402 
Attorney for Eastern Idaho Regional Med etr 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@866-559-7606 
[ ] E-Mail-sasserlawoffice@gl11ail.col11 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsil11ile@801-438-2050 
[ ] E-Mail-dkono(a)btjd.col11 
[ ] E-l11ail-dbrough@.btjd.col11 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@ 
[ ] E-Mail-
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@208-345-8660 
[ ] E-Mail-tsjones@careyperkins.com 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@529-3065 
[ ] E-Mail-ml11smith@sl11ithbanks.net 
4 - AFFIDAVIT OF MICHELLE TRUMBLE IN SUPPORT OF MOTION TO DISMISS 
WILLIAM R DALLING ESQ 
ATTORNEY AT LAW 
POBOX 1385 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@208-938-4922 
EAGLE ID 83616-1385 [ ] E-Mail-dallinglawwrdrm.cableone.net 
Attorney for Cassia Regional Medical Center 
THOMSEN STEPHENS LAW OFFICES, PLLC 
~ 
By ~h~f¥-
J. Michael Wli.eiler, sq. 
JMW 
7200.004\003 TRUMBLE AFF 
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KARA L. PETIT (ISB No. 5276) 
SNOW, CHRISTENSEN & MARTINEAU 
10 Exchange Place, 11 th Floor 
P.O. Box 45000 
Salt Lake City, Utah 84145-5000 
Telephone: (801) 521-9000 
Fax: (801) 363-0400 
Attorneys jar John M Jacobs, MD 
I; , 
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DAVID J. CHAMBERLAIN, DO, an Case No.: CV 11-303 
individual; RUSS ROWBERRY, RNFA, an 
individual; JOHN M. JACOBS, M.D., an Judge: Jon Shindurling 
individual; DIVYESH R. BHAKTA, M.D.; an 
individual; DAVID ONTIVEROS, M.D.; an 
individual; EASTERN IDAHO HEALTH 
SERVICES, INC., an Idaho corporation, dba 
EASTERN IDAHO REGIONAL MEDICAL 
CENTER; IHC HEALTH SERVICES, INC., a 
Utah corporation dba, CASSIA REGIONAL 
MEDICAL CENTER, and JOHN DOES, 1-10; 
Defendants. 
Defendant John M. Jacobs (hereinafter "Defendant") by and through counsel of record, 
answers Plaintiffs Complaint as follows: 
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FIRST DEFENSE 
Plaintiff's Complaint fails to state a claim upon which relief can be granted as to this 
Defendant. 
SECOND DEFENSE 
In answering to specific allegations contained in Plaintiff's Complaint, this Defendant 
admits and denies as follows: 
1. This Defendant is without information sufficient to form a belief as to the truth of 
the allegations of paragraph 1, and therefore denies the same. 
2. This Defendant is without information sufficient to form a belief as to the truth of 
the allegations of paragraph 2, and therefore denies the same. 
3. This Defendant is without infonnation sufficient to form a belief as to the truth of 
the allegations of paragraph 3, and therefore denies the same. 
4. This Defendant admits that he practices medicine part-time in Cassia County, 
Idaho, and denies the balance of the allegations contained in paragraph 4. This defendant's 
residence and primary practice locations are in Utah. 
5. This Defendant is without infom1ation sufficient to form a belief as to the truth of 
the allegations of paragraph 5, and therefore denies the same. 
6. This Defendant is without information sufficient to form a belief as to the truth of 
the allegations of paragraph 6, and therefore denies the same. 
7. This Defendant is without information sufficient to form a belief as to the truth of 
the allegations of paragraph 7, and therefore denies the same. 
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8. This Defendant is without infonnation sufficient to fonn a belief as to the truth of 
the allegations of paragraph 8, and therefore denies the same. 
9. This Defendant is without infonnation sufficient to fonn a belief as to the truth of 
the allegations of paragraph 9, and therefore denies the same. 
10. Admit. 
11. This Defendant admits the allegations of paragraph 11 insofar as those allegations 
pertain directly to him, and is without infoffi1ation sufficient to fonn a belief as to the truth of the 
remaining allegations of paragraph 9. 
12. Admit. 
GENERAL ALLEGATIONS 
13. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infonnation sufficient to fonn a belief as to the truth of the allegations of paragraph 13, 
and therefore denies the same. 
14. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infonnation sufficient to fonn a belief as to the truth of the allegations of paragraph 14, 
and therefore denies the same. 
15. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infoffi1ation sufficient to fonn a belief as to the truth of the allegations of paragraph 15, 
and therefore denies the same. 
16. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infoffi1ation sufficient to fonn a belief as to the truth of the allegations of paragraph 16, 
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and therefore denies the same. 
17. This paragraph contains no allegations as to this Defendant. This Defendant is 
without information sufficient to form a belief as to the truth of the allegations of paragraph 17, 
and therefore denies the same. 
18. This paragraph contains no allegations as to this Defendant. This Defendant is 
without information sufficient to form a belief as to the truth of the allegations of paragraph 18, 
and therefore denies the same. 
19. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infonnation sufficient to fonn a belief as to the truth of the allegations of paragraph 19, 
and therefore denies the same. 
20. This paragraph contains no allegations as to this Defendant. This Defendant is 
without information sufficient to form a belief as to the truth of the allegations of paragraph 20, 
and therefore denies the same. 
21. This paragraph contains no allegations as to this Defendant. This Defendant is 
without information sufficient to form a belief as to the truth of the allegations of paragraph 21, 
and therefore denies the same. 
22. This paragraph contains no allegations as to this Defendant. This Defendant is 
without information sufficient to form a belief as to the truth of the allegations of paragraph 22, 
and therefore denies the same. 
23. This paragraph contains no allegations as to this Defendant. This Defendant is 
without information sufficient to form a belief as to the truth of the allegations of paragraph 23, 
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and therefore denies the same. 
24. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infom1ation sufficient to fonn a belief as to the truth of the allegations of paragraph 24, 
and therefore denies the same. 
25. This paragraph contains no allegations as to this Defendant. This Defendant is 
without information sufficient to fom1 a belief as to the truth of the allegations of paragraph 25, 
and therefore denies the same. 
26. This Defendant denies ordering or perfonning a CT scan on Taylor; admits 
interpreting a CT scan; admits that the report of his interpretation does not discuss injury incident 
to surgery; and denies the remaining allegations contained in paragraph 26. 
27. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infonnation sufficient to fonn a belief as to the truth of the allegations of paragraph 27, 
and therefore denies the same. 
28. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infonnation sufficient to fonn a belief as to the truth of the allegations of paragraph 28, 
and therefore denies the same. 
29. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infonnation sufficient to fonn a belief as to the truth of the allegations of paragraph 29, 
and therefore denies the same. 
30. This paragraph contains no allegations as to this Defendant. This Defendant is 
without infonnation sufficient to fonn a belief as to the truth of the allegations of paragraph 30, 
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and therefore denies the same. 
31. This Defendant is without information sufficient to form a belief as to the truth of 
the allegations of paragraph 31, and therefore denies the same. 
32. This Defendant is without infonnation sufficient to fonn a belief as to the truth of 
the allegations of paragraph 32, and therefore denies the same. 
FIRST CLAIM FOR RELIEF 
(Medical Malpractice-Against Chamberlain, Rowberry, Bhakta, Jacobs, Ontiveros, and EIRMC) 
33. This Defendant realleges and reincorporates his responses to paragraphs 1 through 
32 as if fully set f01ih herein. 
34. Admit. 
35. Paragraph 35 does not apply to this Defendant, and as such the same is denied. 
36. Paragraph 36 does not apply to this Defendant, and as such the same is denied. 
37. Paragraph 37 does not apply to this Defendant, and as such the same is denied. 
38. Deny. 
39. Paragraph 39 does not apply to this Defendant, and as such the same is denied. 
40. Paragraph 40 does not apply to this Defendant, and as such the same is denied. 
41. Paragraph 41 does not apply to this Defendant, and as such the same is denied. 
42. This defendant denies any implication or allegation of negligence, but is 
otherwise without knowledge or infonnation sufficient to form a belief as to the truth of the 
allegations and therefore denies each and every allegation of this paragraph 42. 
43. Deny. 
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SECOND CLAIM FOR RELIEF 
(Respondeat Superior-Against EIRMC and Cassia) 
44. This Defendant realleges and reincorporates his responses to paragraphs 1 through 
32 as if fully set forth herein. 
45. Deny. 
46. Paragraph 46 does not apply to this Defendant, and as such the same is denied. 
47. Deny. 
48. Paragraph 48 does not apply to this Defendant, and as such the same is denied. 
49. Deny. 
50. Paragraph 50 does not apply to this Defendant, and as such the same is denied. 
51. Paragraph 51 does not apply to this Defendant, and as such the same is denied. 
52. Deny. 
THIRD DEFENSE 
Plaintiff voluntarily and knowingly consented to the medical treatment at issue in this 
case and therefore assumed any risk of injury associated therewith. 
FOURTH DEFENSE 
Defendant alleges that plaintiffs alleged damages resulted from independent, 
unforeseeable, pre-existing, superseding and/or intervening causes unrelated to these defendants' 
alleged acts or omissions. 
FIFTH DEFENSE 
The injuries sustained by plaintiff were the result of an illness and/or condition which 
was not the result of any negligence on the part of these defendants. 
SIXTH DEFENSE 
Plaintiff s damages were proximately caused by individuals or entities over whom this 
Defendant had no right or duty to control or supervise. 
SEVENTH DEFENSE 
Evidence may reveal that Plaintiff failed to mitigate his damages, and this Defendant 
reserves the right to assert this defense if such evidence is discovered. 
EIGHTH DEFENSE 
Defendant reserves the right to raise additional defenses not known at this time which 
may become known during the course of discovery, investigation or trial. 
WHEREFORE, having fully answered Plaintiffs Complaint, Defendant prays that 
Plaintiff s Complaint be dismissed with prejudice or that judgment, no cause of action, be 
entered in his favor and against Plaintiff. Defendant further prays that he be awarded his costs 
herein incurred. 
DATED this 2-'- day of August, 2011. 
1832055 
SNOW, CHRISTENSEN & MARTINEAU 
Kara L. etit (ISB. o. 276) 
Attorneys for John M Jacobs, MD 
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CERTIFICATE OF SERVICE 
I hereby certify that on the ~ay of August, 2011, a true and correct copy of the 
foregoing JOHN M. JACOBS, M.D.'S ANSWER TO COMPLAINT was served via U.S. 
Mail, postage prepaid, to the following: 
M. Anthony Sasser 
Sasser Law Office 
2043 East Center Street 
Pocatello, ID 83201 
Attorneys for Plaintiff 
David M. Kono 
Daniel K. Brough 
Bennett Tueller Johnson & Deere 
3165 East Millrock Drive, Suite 500 
Salt Lake City, Utah 84121 
Attorneys for Plaintiff 
Marvin M. Smith 
Smith & Banks, PLLC 
591 Park Avenue, Suite 202 
Idaho Falls, ID 83402 
Attorneys for EIRMC 
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Marvin M. Smith - ISB No. 2236 
SMITH & BANKS, PLLC 
591 Park Avenue, Suite 202 
Idaho Falls, ID 83402 
Telephone: (208) 529-3005 
Facsimile: (208) 529-3065 
'Fr"\ 1 I '! !I"' i"'; 6 pu 2- I 2 
Ll:j ! f~u;; t.. rl ... • t.t 
Attorney for EIRMC 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS R. TAYLOR, an individual, ) 
) 
Plaintiff, ) Case No.: CV-1l-303 
vs. ) 
) 
DA VID CHAMERLAIN, D.O., an individual;) REPL Y IN SUPPORT OF EASTERN 
RUSS ROWBERRY, RNFA, an individual; ) IDAHO HEALTH SERVICES, INC. d/b/a 
JOHN M JACOBS, M.D., an individual; ) EASTERN IDAHO REGIONAL 
DIVYESH R. BHAKTA, M.D., an individual;) MEDICAL CENTER'S MOTION TO 
DAVID ONTIVERORS, M.D., an individual;) DISMISS AND/OR OPPOSITION TO 
EASTERN IDAHO HEALTH SERVICES, ) PLAINTIFF'S CROSS-MOTION TO 
INC., an Idaho corporation d/b/a EASTERN ) STAY CASE OR ENLARGE TIME TO 
IDAHO REGIONAL MEDICAL CENTER; ) SERVE DEFENDANTS 
IHC HEALTH SERVICES, INC., a Utah ) 
corporation d/b/a CASSIA REGIONAL ) 
MEDICAL CENTER; and JOHN DOES 1-10,) 
) 
Defendants. 
COMES NOW Defendant Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho 
Regional Medical Center ("EIRMC"), by and through counsel of record, and hereby submits its 
Reply in Support of Motion to Dismiss and/or Opposition to Plaintiff s Cross-Motion to Stay 
Case or Enlarge Time to Serve Defendants. 
STATEMENT OF FACTS 
1. On January 20, 2011, the Plaintiff filed this action on a claim of alleged medical 
malpractice that occurred in January, 2009. 
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2. On January 24, 2011, the Plaintiff filed a request for prelitigation screening panel 
pursuant to Idaho Code § 6-1001. 
3. Plaintiff made no attempt to serve EIRMC with this lawsuit in the six month time 
period from January 20,2011 to July 20,2011. 
4. Rudd v. Merritt, 138 Idaho 526, 66 P.3d 230 (2003) was issued by the Idaho 
Supreme Court over eleven (11) years ago and has never been overturned. In fact, said case is 
listed in the Notes of Decisions following both I.C. § 6-1005 and I.C. § 6-1006 in the Idaho Code 
AIIDotated (in both the West and Michie editions of the Idaho Code) and is listed in the Judicial 
Decisions section following Rule 4(a) in the Michie and West editions of the Idaho COUli Rules. 
5. Plaintiff did not seek a stay in this case until August 23, 2011, following the six 
month period of January 20,2011 - July 20,2011 and following the filing and service of 
EIRMC's Motion to Dismiss and supporting documents on August 16,2011. 
ANALYSIS 
I. PER THE IDAHO SUPREME COURT CASE OF RUDD V. MERRITT, 138 
IDAHO 526, 66 P.3D 230 (2003) PLAINTIFFS DID NOT TIMELY SERVE EIRMC 
IN THIS MATTER. 
The issue before this Court has been decided by the Idaho Supreme COUli in Rudd. In 
fact, the Idaho Supreme Court could not have been any clearer when it held: 
Once the Plaintiffs filed this lawsuit, however, Rule 4(a)(2) required that they 
serve the summons and Complaint within six months after the complaint was 
filed. 
The Plaintiffs chose to file this lawsuit before the completion of the 
proceedings before the prelitigation screening panel. Having done so, they 
were required by Rule 4(a)(2) of the Idaho Rules of Civil Procedure to servc 
the summons and complaint upon the Defendants within six months. This 
Court first applied Rule 4(a)(2) in the Sammis v. Magl1etek case. As stated by 
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the district court in both of its orders, "[I]t has been abundantly clear for 
quite awhile [sic] that the Rule will be applied strictly." 
Rudd, 138 Idaho at 530, 533, 66 P.3d at 235,237 (emphasis added). 
In this case, Plaintiff chose to file this lawsuit before completion of the proceedings 
before the prelitigation screening panel. Having done so, he was required by Idaho Rule 4(a)(2) 
and Idaho case law precedent to serve EIRMC within six (6) months of filing his complaint. 
Plaintiff failed to do so and accordingly, service was untimely and the lawsuit against EIRMC 
should be dismissed. 
Plaintiffs' reading of I.C. § 6-1006, that it imposes a mandatory, automatic duty upon 
courts to stay litigation pending resolution of prelitigation proceedings is contrary to Idaho case 
law and is a red herring. First, Plaintiff's stay argument is moot because the record in this case is 
undisputed that no stay was ever requested, entered, or issued pursuant to L C. § 6-1006. The 
Plaintiff in this case is in the same situation that the Plaintiff in Rudd was in, that is, Plaintiff did 
not request a stay prior to the expiration of the six month time period in which he was required to 
serve process. Plaintiff did not seek to request a stay until after the case of Rudd was brought to 
his attention in EIRMC's Motion to Dismiss. Entering a stay nunc pro tunc at this point in the 
proceedings would render LR.C.P. 4(a)(2) and Rudd null and void, be exactly contrary to the 
holding in Rudd, and reward Plaintiff's ignorance of the law. In addition, even if a stay nunc pro 
tunc was issued the Idaho Supreme Court has never ruled that issuing such a stay would justify 
failing to serve the summons and complaint while such a stay was in effect. Rudd, 138 Idaho at 
531,66 P.3d at 235. 
Plaintiff's tortured reading ofLC. § 6-1006 is also contrary to Idaho law clearly 
indicating that medical malpractice actions may proceed in the district court once a request for 
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prelitigation proceedings has been made and is contrary to this own Court's experience with such 
a situation. The Idaho Supreme Court held in Moss v. Bjornson, 115 Idaho 165, 167, 765 
P.2d676, 678 (1988) (emphasis added): 
Thus, under I.e. § 6-1006, the district court is vested with authority to stay 
civil proceedings until the prelitigation screening panel renders its advisory 
opinion. As a result, while filing with the screening panel is a condition 
precedent to proceeding with district court litigation, such as filing 
interrogatories or setting trial dates, it is not a condition precedent to filing an 
action in order to toll the statute of limitations. 
As held above, the Idaho Supreme Court is vested with authority to stay civil proceedings 
until the prelitigation screening panel renders its advisory opinion, however, there is no 
automatic stay once a request for a prelitigation screening panel is requested. This fact is made 
clear by the Idaho Supreme Court's holding above that filing with the screening panel is a 
condition precedent to proceeding with district court litigation, such as filing interrogatories or 
setting trial dates. Accordingly, once a plaintiff has filed with the screening panel the plaintiff is 
then free to proceed with district court litigation such as propounding discovery or requesting a 
trial date absent a stay being issued. 
This scenario is made further clear by a case that was in front of this very Court. In the 
case of Williams v. Eastern Idaho Health Services, Inc. et al., Bonneville County Case No. CV-
2010-4367 the PlaintifffiJed his lawsuit contemporaneously with filing a request for a 
prelitigation screening panel. Upon filing in the district court, Plaintiff immediately served the 
lawsuit upon EIRMC. Knowing the case law in Moss cited above, EIRMC immediately filed a 
Motion to Stay the Proceedings to prevent discovery from proceeding and trial dates being set 
prior to completion of the prelitigation process. After filing the Motion to Stay, counsel for 
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Plaintiff and counsel for EIRMC Stipulated to Stay the Proceedings and this Court entered an 
Order Staying the Proceedings until the screening panel process had been completed. 
In addition, the clear wording of I.C. § 6-1006 does not apply in this instance. I.c. § 6-
1006 states that: "During said thirty (30) day period neither party shall commence or prosecute 
litigation ... " Here, the Plaintiff has already "commenced" litigation by filing his Complaint. 
See I.R.C.P. 3(a). Plaintiff cannot file the litigation and then attempt to seek some SOli of 
protection from a statute (and a process) that he ignored and circumvented in the first place. 
Therefore, pursuant to Idaho case law and statutory construction, Plaintiffs reading that I.c. § 6-
1006 operates as some sort of automatic stay is misplaced and without merit. 
Plaintiffs request to overlook and ignore Rule 4(a)(2) of the Idaho Rules of Civil 
Procedure, the Idaho Supreme Court cases of Rudd and Moss, and this Court's own experience 
with this situation must be rejected. Therefore, based upon well established Idaho case law 
precedent (Rudd) interpreting the interplay between Idaho statute and the Idaho Rules of Civil 
Procedure and this Court's own dealings with these types of cases there is no question that 
EIRMC was not timely served with process in this matter and accordingly it should be dismissed 
from this lawsuit. 
II. PLAINTIFF'S IGNORANCE OR MISTAKE OF THE LAW DOES NOT 
CONSTITUTE GOOD CAUSE FOR FAILING TO SERVE EIRMC TIMELY IN 
THIS MATTER. 
"By its terms, Rule 4(a)(2) imposes the burden of demonstrating good cause on the party 
who failed to effect timely service", in this case the Plaintiff. Sammis v. Magnetek, Inc., 13 
Idaho 342, 346, 941 P.2d 314, 318 (1997). "Rule 4(a)(2) is couched in mandatory language, 
requiring dismissal where a party does not comply, absent a showing of good cause." Id. at 347, 
941 P.2d at 319. 
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The Idaho Supreme Court has further held: 
There is no bright-line test in determining whether good cause exists. Martin v. 
Hoblit, 133 Idaho 372, 375, 987 P.2d 284,287 (1999). "[W]hether legal excuse 
has been shown is a matter for judicial determination based upon the facts and 
circumstances in each case." Id. The focus of the good cause inquiry is on the 
six-month time period following the filing of the complaint. Id. "If a plaintiff 
fails to make any attempt at service within the time period of the rule, it is 
likely that a court will find no showing of good cause." Id. at 377,987 P.2d at 
289; see also Campbell v. Reagan, 144 Idaho 254,257,159 P.3d 891, 894 (2007). 
Courts look to factors outside of the plaintiff's control including sudden illness, 
natural catastrophe, or evasion of service of process. Martin, 133 Idaho at 377, 
987 P.2d at 289. Lack of prejudice is irrelevant to the good cause analysis. Id. 
at 375, 987 P.2d at 287. 
Harrison v. Board of Professional Discipline of the Idaho State Board of"o/fedicine, 145 Idaho 
179,183,177 P.3d 393, 397 (2008) (emphasis added). 
The Idaho Supreme Court has held that pro se status, ignorance of procedural 
requirements, ignorance or misinterpretation of rules' requirements based upon a mistaken and 
narrow reading of rules or statutes, and the running of the statute oflimi tations and the 
subsequent time-bar to refilling the action are not grounds for a finding of good cause for failing 
to timely serve a party with process. Harrison v. Board of Professional Discipline of the Idaho 
State Board of Medicine , 145 Idaho 179, 177 P.3d 393 (2008); Ruddv. Merritt, 138 Idaho 526, 
66 P.3d 230 (2003); Sammis v. Magnetek, Inc., 130 Idaho 342, 941 P.2d 314 (1997). 
It is undisputed that Plaintiff failed to make any attempt of service of EIRMC within the 
time period required (6 months) by Rule 4(a)(2) of the Idaho Rules of Civil Procedure and the 
decision in Rudd. Accordingly, on this fact alone, this Court should find that Plaintiff has not 
made a showing of good cause. Harrison, 145 Idaho at 183, 177 P.3d at 397 (citing Martin v. 
Hoblit, 133 Idaho 372, 377, 987 P.2d 284,289 (1999); Campbell v. Reagan, 144 Idaho 254, 257, 
159 P.3d 891,894 (2007). 
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Distilled to its essence, Plaintiff s contention is that his ignorance of the law is sufficient 
good cause to excuse his untimely service ofEIRMC ("That he was unaware of the outlier Rudd 
case should not be held against him.") First and foremost, the Rudd case is not and has never 
been an outlier case. Rudd is an Idaho Supreme Court decision that was issued in 2003 and has 
never been overturned. In addition, as pointed out in the statement of facts, Rudd is listed in the 
Notes of Decisions following both I. C. § 6-1005 and I. C. § 6-1006 in the Idaho Code AIU10tated 
in both the West and Michie versions of the Idaho Code and is listed in the Judicial Decisions 
section following Rule 4(a) in the Michie and West editions of the Idaho Court Rules. It is not as 
if the Rudd decision was hidden or issued decades ago. 
In addition, Plaintiff is currently represented by two (2) different law firms and at least 
three (3) attorneys in this matter. Ignorance of the law or mistake in the law does not constitute 
good cause sufficient under Rule 4(a)(2) to permit an extension of time in which to serve a 
complaint. Rudd is dispositive on this issue. In Rudd, the Plaintiffs basically argued a 
misunderstanding of I.C. §§ 6-1005 and 6-1005. In rejecting the argument, the Idaho Supreme 
Court essentially held that a legal error or mistake does not constitute good cause sufficient to 
extend the Rule 4(a)(2) period. In this case, the circumstances are even more egregious than 
those present in Rudd. In this case, Plaintiff has not admitted to a misunderstanding of the Rudd 
case, he has admitted that he was unaware that the Rudd case even existed. Therefore, good 
cause for failing to timely serve EIRMC in this matter does not exist. 
In Sammis v. Magnetek, 130 Idaho 342, 941 P .2d 314 (1997), a party proceeding pro se 
failed to serve process on a couple of parties within the time required by Rule 4(a)(2) of the 
Idaho Rules of Civil Procedure. The pro se party argued for greater leniency from the court 
since he had participated in the lawsuit pro se. The Idaho Supreme Court held: 
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Pro se status does not excuse pmiies from adhering to procedural rules, 
even though they may be unaware of such requirements. (citations omitted). In 
Scaleo, the pro se appellant, in filing a motion for a new trial, violated a 
mandatory procedural rule requiring that he set forth with paIiicularity the factual 
grounds for his motion. The opposing pmiy sought to strike appellant's motion 
on that basis. This Court ruled that the trial court erred in not striking appellant's 
motion, noting that the language of the rule was mandatory and that, "the law 
provides that a man may try his own case if he wants to do so. [Appellant] has 
chosen to do so, and having so chosen, I suppose he should not complain ifhe 
finds himself in difficulty." Sealeo, 98 Idaho at 434,566 P.2d at 383 (quoting 
trial court's order). Likewise, in the instant case, the lower court considered the 
mandatory nature of the procedural rules, stating prior to granting the 
respondents' motion to dismiss, "There are rules, and, particularly, 'shall' 
rules I think have to be complied with, and courts themselves are places 
where rules are followed." Rule 4(a)(2) is couched in mandatory language, 
requiring dismissal where a party does not comply, absent a showing of good 
cause. We hold that [Appellants'] pro se status cannot excuse their lack of 
compliance with this mandatory rule. 
Id. at 346-47,941 P.2d at 318-19. 
In Harrison (wherein the Appellants were represented by counsel), Appellants failed to 
serve the summons and complaint upon the Secretary of State within six months after filing the 
complaint. The Idaho Supreme Court affirmed the decision of the district court dismissing the 
complaint, holding: 
... ignorance or misinterpretation of the rules' requirements based on a 
mistaken and narrow reading of the "brought under" clause in I.R.C.P. 
4( d)(S) is not good cause. Therefore, we hold the [Appellants] failed to show 
good cause for their failure to comply with the timely service requirement of 
LR.C.P. 4(a)(2). 
Harrison, 145 Idaho at 183, 177 P.3d at 183 (emphasis added). 
The foregoing case law establishes that a party represented by counselor a party 
proceeding pro se is not excused from adhering to procedural rules even if they are unaware of 
such rules; and such lack of awareness does not constitute "good cause" under Rule 4( a)(2). It is 
axiomatic then, that the plaintiff in this case, represented by two (2) law firms and at least three 
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(3) attorneys, is not excused from adhering to the mandatory time limit set forth in LR.C.P. 
4(a)(2) and the Idaho case law (Rudd) clearly applying such time limit in cases such as the 
instant action and ignorance of the law does not constitute "good cause" under the rule. 
If good cause were found in this case then it would be as if Rule 4(a)(2) of the Idaho 
Rules of Civil Procedure and the Rudd decision did not even exist because a party could always 
show good cause to extend Rule 4(a)(2)'s period for service by claiming he or she did not 
understand the rule or the case law delineating how the rule applies when a medical malpractice 
complaint is filed prior to or contemporaneously with a request for prelitigation proceedings. 
Finally, Plaintiffs failure to follow the applicable rules and case law caml0t be used as a 
"bootstrap" to support an argument of good cause for failure to serve. Herrera v. Estay, 146 
Idaho 674, 683,201 P.3d 647, 656 (2009). Accordingly, Plaintiff has not met his burden of 
demonstrating good cause for his failure to timely serve EIRMC with process in this case and 
based upon LR.C.P. 4(a)(2)'s mandatory language, dismissal ofEIRMC is required in this 
matter. 
III. IN THE EVENT THE COURT HEARS PLAINTIFF'S CROSS-MOTION TO 
STAY OR ENLARGE TIME THE SAME SHOULD BE DENIED BECAUSE 
GOOD CAUSE AND NOT EXCUSABLE NEGLECT IS THE CORRECT 
STANDARD TO EMPLOY IN THIS CASE AND EVEN IF AN EXCUSABLE 
NEGLGECT STANDARD IS EXAMINED IGNORANCE OR MISTAKE OF THE 
LAW DOES NOT CONSTITUTE EXCUSABLE NEGLECT. 
EIRMC's position regarding Plaintiffs attempted Cross-Motion to Stay or Enlarge Time 
to Serve Defendants is that such motions should be stricken and not heard by the Court because 
said motions were not timely filed or noticed pursuant to Rule 7(b)(3) of the Idaho Rules of Civil 
Procedure and said motions or notice of hearing were not accompanied by any motion requesting 
the shortening of time. Therefore, the following argument is included only in the event that the 
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Court decides to hear the untimely motions and by doing so EIRMC does not waive its argument 
that Plaintiff s motions and notice of hearing should be stricken and not heard by the Court 
because of their untimeliness. 
A. Good Cause is the applicable standard to be employed in a case where a party has 
failed to serve process within the six month time required by LR.C.P. 4(a)(2) and 
any reliance on an excusable neglect standard is misplaced. 
Plaintiff attempts to argue that his ignorance or mistake of the law, namely he was 
unaware of the Rudd decision should constitute excusable neglect and serve as a basis to grant 
his request for a nunc pro tunc stay of the case in alternatively an extension of time to serve 
Defendants. However, Idaho case law precedent indicates that "excusable neglect" is not the 
applicable standard to consider in cases where a paliy has failed to timely service process in 
accordance with LR.C.P. 4(a)(2). 
In Sammis, the Idaho Supreme Court held: 
In their briefing before this Court, the [Appellants] argue that we should consider 
"good cause" in Rule 4(a)(2) as synonymous with "excusable neglect." Even if 
this were the applicable standard, we have held that ignorance of procedural 
requirements goes beyond excusable neglect: "[A pro se litigant's f]ailure to be 
aware of the requirements of procedural rules does not constitute excusable 
neglect." Golay, 118 Idaho at 392,797 P.2d at 100 (quoting lower court when 
discussing excusable neglect for purposes ofLR.C.P. 60(b)(l). Thus, even under 
this more relaxed standard, the [Appellants'] pro se status does not excuse their 
failure to comply with the time limitations in Rule 4(a)(2). 
Id. at 347,941 P.2d at 319 (emphasis added). 
The Idaho Supreme Court in Sammis, as cited above, acknowledged that in cases where a 
party has failed to timely serve process the applicable standard is "good cause" and not 
"excusable neglect". Therefore any reliance upon an "excusable neglect" standard in this case is 
misplaced and inappropriate. Accordingly, since Plaintiff is unable to meet the "good cause" 
Reply in Support of Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical Center's Motion to 
Dismiss and/or Opposition to Plaintiffs Cross-Motion to Stay Case or Enlarge Time to Serve Defendants - 10 
standard as set forth above in part II of this brief Plaintiffs Cross-Motion to Stay or Enlarge 
Time to Serve Defendants should be denied and EIRMC should be dismissed from this matter. 
B. Even if the Court considers an "excusable neglect" standard in this case, Idaho 
case law is clear that ignorance and or mistake of the law do not constitute 
excusable neglect. 
Just as Plaintiff argued that good cause existed because of his ignorance or mistake of the 
law, Plaintiffs argument in support of his motion for a nunc pro tunc stay or motion to extend 
time to serve Defendants is that excusable neglect exists because he was unaware that the Rudd 
case existed. The Idaho Supreme Court and Idaho Court of Appeals have rejected such an 
argument, going so far to state that: "we have held that ignorance of procedural requirements 
goes beyond excusable neglect." Sammis, 130 Idaho at 347,941 P.2d at 319. 
In support of his excusable neglect argument, Plaintiff cites to selected quotes from a few 
Idaho Court of Appeals decisions from the 1980' s. However, the Idaho Supreme COUli and 
Idaho Court of Appeals have issued decisions after such cases making clear that "[A pro se 
litigant's fJailure to be aware of the requirements of procedural rules does not constitute 
excusable neglect." Sammis, 130 Idaho at 347,941 P.2d at 319 (quoting Golay, 118 Idaho at 
392,797 P.2d at 100 (agreeing with the district court's analysis); see also Washington Federal 
Savings and Loan Association v. Transamerica Premier Ins. Co., 124 Idaho 913, 865 P.2d 1004 
(Ct. App. 1993) (vacating trial court's order granting motion to set aside default judgment). 
Washington Federal is particularly instructive in the instant case. In Washington 
Federal, a senior claims manager and assistant vice president for an insurance company untimely 
responded to a complaint and a default judgment was entered. The district court granted a 
motion to set aside the default judgment, however, the Idaho Court of Appeals reversed. The 
insurance company, just like the Plaintiff in this case, attempted to rely upon Schraufrzagel v. 
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Quinowski, 113 Idaho 753, 747 P.2d 775 (Ct. App. 1987) (which dealt with a pro se litigant 
failing to attend a hearing on a motion for summary judgment), which case was disapproved of 
by Golay v. Loomis, 118 Idaho 387, 797 P.2d 95 (1990). The Idaho Court of Appeals reasoned: 
The record suggests two possibilities: either Mr. Forbes did not read the Idaho 
statute or he misinterpreted it. Either scenario presents a mistake of law. The 
traditional rule, expressed by our Supreme court, is that a "mistake sufficient to 
warrant setting aside a default judgment must be of fact and not oflaw." Hearst 
Corporation v. Keller, 100 Idaho 10, 11,592 P.2d 66,67 (1979) reversed on other 
grounds, Shelton v. Diamond International Corp., 108 Idaho at 938, 703 P .2d at 
702. We observe that ignorance of the law or rules of procedure are generally 
inexcusable. See 11 C. WRIGHT, A. MILLER, FEDERAL PRACTICE AND 
PROCEDURE § 2858 P. 170 (1973) .... 
We find Schraufnagel to be inapposite. "The courts must weigh each case in light 
of its unique facts." Johnson, 104 Idaho at 732,662 P.2d at 1176. Here, Mr. 
Forbes is not a pro se litigant and there was no confusion over conflicting 
documents, statutes or rules. There was only a misinterpretation of or an 
ignorance of Idaho law. 
Id. at 917-18,865 P.2d at 1008-09. 
The facts and circumstances and reasoning applied in Washington Federal Savings and 
Loan is analogous to and should be applied in this matter. In this case, Plaintiff and his counsel 
either did not read LR.C.P. 4(a)(2) and Rudd or they misinterpreted the rule and case. In this 
case, Plaintiff was not a pro se litigant just as Mr. Forbes in Washington Federal was not a pro se 
litigant. Plaintiff is represented by two (2) law firms and at least three (3) attorneys. In this case, 
just as in Washington Federal, there was no confusion over statutes and rules. I.R.C.P. 4(a)(2) is 
a clear and unambiguous rule. The Rudd decision clearly interprets the applicability of I.R.C.P. 
4(a)(2) to medical malpractice actions filed before or contemporaneously with a request for 
prelitigation proceedings. In this case, just as in Washington Mutual, there was only a 
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misinterpretation of or an ignorance of Idaho law. Therefore, just as excusable neglect did not 
exist in the Washington Federal case, excusable neglect does not exist in this case. 
Further, the Idaho Supreme Court held in Golay v. Loomis, 118 Idaho 387, 797 P.2d 95 
(1990): 
Next we consider whether the magistrate erred by refusing to grant Lommis' 
motion for relief from the summary judgment pursuant to I.R.C.P. 60(b). Loomis 
alleges that any failure on his part to properly oppose the motion for summary 
jUdgment was excusable neglect or the result of a mistake .... 
We note initially that while Loomis appeared at the summary judgment hearing 
pro se, he may not request special consideration on that basis. "Pro se litigants 
are held to the same standards and rules as those represented by an attorney." 
(citations omitted). We agree with the district court's analysis of this issue as set 
forth in its decision denying Lommis' petition for rehearing. 
The facts of the present case do not demonstrate excusable neglect as 
contemplated by I.R.C.P. 60(b)(1). The present case presents a situation more 
similar to that found in Golden Condor . ... Golden Condor dealt with a pro 
se litigant's failure to preserve an issue for appeal which precluded 
consideration of the issue on appeal. The Idaho Supreme Court noted: 
In all likelihood this result [failure to preserve issue for appeal] has come 
about due to appellant's lack of understanding of the procedural rules of 
law. Nevertheless, the failure to abide by such rules may not "be excused 
simply because [appellant was] appearing pro se and may not have been 
aware of the rule[s]." Scafco Boise, Inc. v. Rigby, 98 Idaho 432, 434, 566 
P.2d 381,383 (1977). Pro se litigants are held to the same standards and 
rules as those represented by an attorney. (citation omitted). 
Golden Condor, Inc. v. Bell, [112 Idaho at 1089, n. 5, 739 P.2d at 388, n. 5] 
(1987). 
The summary jUdgment entered against appellant in the present case was the 
result of his not being aware of the rules requiring verification of pleadings. 
Failure to be aware of the requirements of procedural rules does not 
constitute excusable neglect. Summary judgment having been properly 
entered and appellant having failed to show excusable neglect, the trial court 
properly denied appellant's motion to set aside the judgment under Rule 60(b). 
Had the trial court affirmatively misled appellant as to the adequacy of his 
unverified answer prior to the hearing on the summary judgment motion, a 
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different case would be presented. However, as stated, appellant's failings, as 
argued at summary judgment and on the motion to set aside, were the result of 
appellant's lack of understanding of the procedural rules of law and, as 
such, do not constitute excusable neglect. 
We conclude that the district court's analysis of this case under 1.R.c.P. 
60(b) was not erroneous. The district court correctly stated and applied the 
standard for determining whether an 1.R.c.P. 60(b) motion should have been 
granted by the magistrate court on the ground of alleged mistake or 
excusable neglect. 
Accordingly, we reject Loomis's argument that his failure to abide by the 
summary judgment procedural rules may "be excused simply because 
[appellant was] appearing pro se and may not have been aware of the 
rule[s]." Sea/co Boise, Inc. v. Rigby, 98 Idaho 432,434,566 P.2d 381, 383 
(1977). 
Golay v. Loomis, 118 Idaho 387, 391-93, 797 P.2d 95,99-101 (1990) (emphasis added). 
As cited above, the Idaho Supreme Court decisions of Sammis v. Magnetek, Inc., 130 
Idaho 342, 941 P.2d 314 (1997); Golay v. Loomis, 118 Idaho 387, 797 P.2d 95 (1990); and 
Golden Condor, Inc. v. Bell, 112 Idaho 1086, 739 P.2d 385 (1987) have all clearly held that not 
even a pro se litigant's failure to be aware of the requirements of procedural rules constitutes 
excusable neglect. It is only logical then that if a pro se litigant's failure to be aware of 
procedural rules does not constitute excusable neglect, that the Plaintiff in this matter 
(represented by two (2) law firms and at least three (3) attorneys) has not shown excusable 
neglect by their failure to be aware ofLR.C.P. 4(a)(2)'s time requirements and the Rudd case 
which clearly delineates the applicability ofLR.C.P. 4(a)(2) when a medical malpractice action 
has been filed prior to or contemporaneously with a request for prelitigation proceedings. 
In sum, based upon well established Idaho case law precedent and Plaintiff's ignorance 
and/or mistake ofthe law in this case Plaintiff has not shown excusable neglect and his Cross-
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Motion to Stay Case or Enlarge Time to Serve Defendants should be denied and EIRMC should 
be dismissed from this lawsuit. Contrary to Plaintiff's assertion, EIRMC is not seeking to 
exploit a harmless technicality, it is simply requesting that this Court follow the requirements of 
the Idaho Rules of Civil Procedure and the well-established case law precedent that Plaintiff and 
his counsel should have been aware of. Taking a direct quote from Rudd (which was cited 
earlier in this brief) that is equally applicable to the Plaintiff in this matter as it was to the 
Plaintiffs in Rudd: 
The Plaintiffs chose to file this lawsuit before the completion of the proceedings 
before the prelitigation screening paneL Having done so, they were required by 
Rule 4(a)(2) of the Idaho Rules of Civil Procedure to serve the summons and 
complaint upon the Defendants within six months. This Court first applied Rule 
4(a)(2) in the Sammis v. Magnetek case. As stated by the district court in both of 
its orders, "[I]t has been abundantly clear for quite awhile [sic] that the Rule 
will be applied strictly." 
Rudd, 138 Idaho at 533,66 P.3d at 237 (emphasis added). 
Accordingly, EIRMC respectfully requests that this Court grant its Motion to Dismiss, 
deny Plaintiff's Cross-Motion to Stay Case or Enlarge Time to Serve Defendants, and enter an 
order dismissing EIRMC from this lawsuit. 
CONCLUSION 
There is no question that pursuant to Rudd Plaintiffs failed to timely serve EIRMC with 
process in this matter. Based upon Rudd and other Idaho case law precedent there is no question 
that Plaintiff's ignorance or mistake of the law does not constitute good cause excusing 
Plaintiff's untimely service ofEIRMC. Finally, while it is doubtful that an excusable neglect 
standard can even be employed in a case like this, even if such a standard is used Idaho case law 
is clear that Plaintiff's ignorance or mistake of the law in this case does not constitute excusable 
neglect. Accordingly, pursuant to the mandatory language contained in Rule 4(a)(2) of the Idaho 
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Rules of Civil Procedure, EIRMC respectfully requests that this Court grant its Motion to 
Dismiss, deny Plaintiff's Cross-Motion to Stay Case or Enlarge Time to Serve Defendants, and 
enter an order dismissing EIRMC from this lawsuit. 
DATED this 2b~ of August, 2011. 
SMITH & BANKS, PLLC 
Marvin M. Smith 
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* * * * * * * 
Plaintiff Thomas R. Taylor ("Taylor"), by and through counsel, submits this Reply 
Memorandum in Support of Cross-Motion to Stay Case Nunc Pro Tunc or, Alternatively, to 
Enlarge Time to Serve Defendants (the "Motion"). 
ARGUMENT 
I. RULE 6(b), AND NOT RULE 4(a)(2), GOVERNS WHETHER THIS COURT 
MAY ENTER A STAY NUNC PRO TUNC OR OTHERWISE ENLARGE 
TAYLOR'S TIME TO SERVE DEFENDANTS. 
Defendant Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical 
Center ("EIRMC")'s opposition to Taylor's motion to stay the case nunc pro tunc during the 
pendency of pre litigation proceedings, or to otherwise enlarge Taylor'S time to serve Defendants, 
steers clear of one critical issue: whether to grant that relief is a question under Rule 6(b), nor 
4(a)(2). Rule 4(a)(2) simply sets forth a generally applicable time period in which a plaintiff 
must serve a defendant. Idaho Code § 6-1006, which governs this specific medical malpractice 
action, provides, at least in some form, for a stay of the case pending the resolution of 
prelitigation proceedings (a fact which even EIRMC either implicitly concedes or explicitly 
ignores). Indeed, whether EIRMC admits it or not, its argument is-and, pursuant to Rudd v. 
Merritt, 138 Idaho 526, 66 P.3d 230 (2003), which recognizes that § 6-1006 provides for a stay 
and leaves as an open question whether that stay affects service timing, can only be-that Taylor 
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did not timely seek a stay of the case. That stay would halt Taylor's deadline for service.! That 
more specific inquiry governs over the more general one. Therefore, the only question before 
the Court is whether Taylor may demonstrate that his failure to timely seek a stay-if indeed he 
timely failed to seek one-is the product of excusable neglect. 2 
II. THE COURT SHOULD GRANT TAYLOR'S CROSS-MOTION TO STAY OR 
ENLARGE TIME TO SERVE DEFENDANTS BECAUSE ANY NEGLECT IN 
FAILING TO TIMELY SERVE DEFENDANTS WAS EXCUSABLE UNDER 
IDAHO RULE OF CIVIL PROCEDURE 6(b). 
In Idaho, excusable neglect "is determined by examining what might be expected of a 
reasonably prudent person under similar circumstances." See Johnson v. Pioneer Title Co., 104 
Idaho 727, 732, 662 P.2d 1171 (Ct. App. 1983). Of all the factors that go into that analysis-
which Taylor articulated in his initial brief-prejudice to the opposing party is critical.3 See, 
e.g., Nelson v. Pumnea, 106 Idaho 48, 51,675 P.2d 27, 30 (1983); Johnson v. Noland, 78 Idaho 
642,645-46,308 P.2d 588,590 (1957); Dellwo v. Petersen, 34 Idaho 697, 705,203 P. 472, 474 
(1921). And it is that factor that EIRMC does not wish to touch with a ten-foot pole, as it is its 
lack of prejudice that highlights its motion to dismiss as nothing more than a hypertechnical 
procedural maneuver designed to bury the merits of this case. 
! Rudd explicitly left, as an open question, whether the stay would in fact stay a plaintiffs 
obligation to serve a defendant. 
2 Of course, ifhis request is not, in fact, statutorily late (and § 6-1006 gives no deadline for 
making such a request), Taylor would have no objection to having his request be governed by 
Rule 6(b)'s-as opposed to Rule 4(a)(2)'s-good cause standard, which is demonstrably lenient. 
3 Idaho cases appear to be silent on the meaning of "excusable neglect" in the Rule 6(b) context. 
Most of the decisions construing that term arise in the context of Rule 60(b). The cases Taylor 
cites are either Rule 60(b) cases or federal cases interpreting Rule 6(b). Their logic and 
reasoning are nevertheless applicable. 
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For example, in Nelson, the Idaho Supreme Court held that a party's neglect was 
excusable where it failed to file an answer in an administrative proceeding. 106 Idaho at 51, 675 
P.2d at 30. The party, through its agent, had notice of the hearing, but misunderstood the notice. 
Id. at 50,675 P.2d at 29. Later, the notice was set aside and misplaced or forgotten. Id. The 
court overturned the administrative agency's finding that the party's neglect was inexcusable. 
Id. at 51, 675 P.2d at 30. The court reasoned, in part, that "there [was] no demonstration of any 
prejudice to the claimant by the 18-day delay in receiving the response ... to the application for 
hearing." Id. 
Federal courts, too, have concluded that the absence of prejudice weighs heavily in Rule 
6(b)'s excusable neglect analysis. See, e.g., Murphy v. Eddie Murphy Prods., 611 F.3d 322,325 
(7th Cir. 2010); Ahanchian v. Xenon Pictures, Inc., 624 FJd 1253, 1259 (9th Cir. 2010); United 
States v. Roberts, 978 F.2d 17,24 (lst Cir. 1992); Hamilton v. Water Whole Int'l Corp., 302 Fed. 
Appx. 789, 798 (lOth Cir. 2008) (unpublished opinion); Gaskins v. BFI Waste Servs., LLC, 281 
Fed. Appx. 255 (4th Cir. 2008) (unpublished opinion). For example, in Gaskins, the Fourth 
Circuit Court of Appeals noted: 
[T]he determination of whether lawyer neglect can be deemed as "excusable" is 
"at bottom an equitable one, taking account of all relevant circumstances 
surrounding the party's omission," including "the danger of prejudice to the 
[opposing party}, the length of the delay and its potential impact on judicial 
proceedings, the reason for the delay, including whether it was within the 
reasonable control of the movant, and whether the movant acted in good faith." 
281 Fed. Appx. at 260 (emphasis added) (quoting Pioneer Inv. Servs Co. v. Brunswick Assocs. 
Ltd. P'ship, 507 U.S. 380, 392 (l993». In that case, the court upheld the federal district court's 
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finding of excusable neglect under Rule 6(b) where the party's attorney misinterpreted another 
rule of civil procedure, leading to a fee petition being untimely filed. ld. at 260. The court 
acknowledged that "inadvertence, ignorance of the rules, or mistakes construing the rules do not 
usually constitute excusable neglect." ld. (internal citations and quotation marks admitted). 
Nevertheless, the court upheld the district court's findings after considering the "potential 
competing interests to be weighed concerning whether lawyer neglect should be deemed 
excusable." ld. at 261. 
This case is just like Gaskins. Here, as there, the issue is whether a particular act, 
required by a rule of civil procedure, was timely undertaken. The court in Gaskins concluded 
that the omission did not prejudice the nonmoving party. That is the inquiry the Court must 
undertake here.4 
Liberally construing "excusable neglect" in absence of prejudice to the other party is 
consistent with Idaho's policy of resolving, whenever possible, cases on their merits. See Idaho 
R. Civ. P. lea); see also Gerstner v. Washington Water Power Co., 122 Idaho 673, 675-76, 837 
P.2d 799,802 (1992); Bunn v. Bunn, 99 Idaho 710, 711, 587 P.2d 1245,1246 (1978) ("[E]xcept 
as to those which are mandatory or jurisdictional, procedural regulations should not be so applied 
as to defeat their primary purpose, that is, the disposition of causes upon their substantial merits 
without delay or prejudice." (quoting Stoner v. Turner,73 Idaho 117, 121,247 P.2d 469, 471 
(1952)). 
4 EIRMC spills a lot of ink on the fact that Taylor, like some ofthe defendants, is represented by 
two sets of attorneys. That obviously didn't matter in Gaskins, which dealt with an attorney 
error. 
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In this case, Taylor's neglect is excusable. Simply put, Taylor's modest, 19-day tardiness 
in serving the complaint in no way prejudiced Defendants. Defendants clearly had notice of the 
impending proceedings and claims by virtue of the pre-litigation screening procedure. As such, 
this case demonstrates the precise reason that courts view "excusable neglect" as an "elastic 
concept" and construe it liberally in light of the policy in favor of hearing cases on their merits. 
See Pioneer Inv., 507 U.S. at 392. Moreover, as explained in Taylor's initial memorandum, 
Taylor is not sitting on his rights, delaying the case, or acting in bad faith-he served EIRMC 
well within the time he had calculated for doing so. Refusing to construe Taylor's service as 
timely contravenes the great weight of both Idaho and federal authority interpreting the term 
"excusable neglect" and will work to delay this case, and a disposition on the merits. 
Accordingly, weighing the various interests at stake in this case, the Court should find Taylor's 
neglect excusable and grant the Motion. 
CONCLUSION 
For the foregoing reasons, the Court should stay the case nunc pro tunc from January 24, 
2011, to April 19, 2011, or, alternatively, extend Taylor's deadline for serving all Defendants to 
this lawsuit from July 19,2011, to October 12,2011 (the time period the case was in 
prelitigation). 
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DATED this Z 9 day of August, 2011. 
SASSER LAW OFFICE 
~~ . thony Sasser 
BENNETT TUELLER JOHNSON & DEERE 
David M. Kono 
Daniel K. Brough 
Pro Hac Vice Admission Pending 
Attorneys for Plaintiff Thomas R. Taylor 
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Facsimile: (801) 438-2050 
Email: dkono@btjd.com.dbrough@btjd.com 
Attorneys for Plaintiff Thomas R. Taylor 
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DAVID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY,RNF A, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DA VID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH ) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
CASSIA REGIONAL MEDICAL ) 
CENTER; and JOHN DOES 1-10; ) 
) 
Defendants. ) 
ORDER TO RETAIN 




Based on the Plaintiffs motion and with good cause appearing; 
IT IS HEREBY ORDERED that this matter shall remain on the court's calendar for an 
additional 60 days from the date of this order unless the court receives a Return of Service of 
Defendants. 
Dated this ~ay of August, 2011. 
2 
u e Schindurling 
District Court Judge 
101 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy ofthe foregoing was: 
./'./ 
Crmailed, postage prepaid 
D hand delivered 
o Telefax 
to the following, this W day of August, 2011, and addressed as follows: 
M. Anthony Sasser 
SASSER LAW OFFICE 
2043 E. Center Street 
Pocatello, ID 83201 
Clerk of the Court 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS R. TAYLOR, 
Plaintiff, 
-vs.-


















On August 30,2011, at 10:00 AM, a Motion to Retain, Motion to Dismiss came on for 
hearing before the Honorable Jon J. Shindurling, District Judge, sitting in open court at Idaho 
Falls, Idaho. 
Ms. Nancy Marlow, Court Reporter, and Ms. Grace Walters, Deputy Court Clerk, were 
present. 
Mr. Anthony Sasser and Mr. Dan Brough appeared on behalf of the plaintiff. 
Mr. Richard Friess appeared on behalf of the defendant Dr. David Chamberlain. Mr. 
Marvin K. Smith appeared on behalf of defendant EIRMC. 
Mr. Sasser presented argument on the plaintiffs Motion to Retain. 
Mr. Smith objected to the Motion to Retain. 
Mr. Friess joined in the objection to the Motion to Retain. 
Mr. Sasser rebutted the objection and requested the Court retain the case on the docket. 
The Court granted the Motion to Retain. 
MINUTE ENTRY - 1 
103 
Mr. Smith noted a Motion to Strike was filed and made an oral Motion to Strike the 
reply. Mr. Smith presented argument on the Motion to Dismiss and requested the Court grant the 
Motion to Dismiss. 
Mr. Brough opposed the Motion to Dismiss. 
Mr. Smith rebutted the opposition and again requested the Court grant the Motion to 
Dismiss. 
The Court will take the matter under advisement and issue a ruling in good time. 
Mr. Friess presented argument on his defendant's Motion to Dismiss and requested the 
Court grant the motion on the same issues for all parties. 
The Court noted the order will apply to all parties on the same issues raised. 
Court was thus adjourned. 
c: Anthony Sasser 
Dan Brough 
Marvin K. Smith 
Richard Friess 
MINUTE ENTRY - 2 
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* * * * * * * 
Plaintiff Thomas R. Taylor ("Taylor"), by and through counsel, submits this 
Memorandum in Opposition to Motion to Dismiss. 
INTRODUCTION 
Defendant David Chamberlain ("Chamberlain") asks this Court to dismiss Taylor's 
claims against him on two grounds. First, Chamberlain contends that he has not been personally 
served. Second, Chamberlain contends that he was not served within 180 days from the date 
upon which Taylor filed his complaint. Chamberlain's first argument fails because he has been 
personally served. His second argument fails because Taylor has requested a stay ofthis action 
nunc pro tunc during the pendency of pre litigation proceedings or, alternatively, an extension of 
time in which to serve Defendants, I and Taylor can easily demonstrate that any delay on his part 
is nothing more than harmless excusable neglect. For these reasons, the Court should deny 
Chamberlain's motion and allow this lawsuit to proceed on the merits. 
STATEMENT OF FACTS 
For purposes of this motion, Taylor does not dispute Chamberlain's statement of facts. 
However, on September 14, 2011, Chamberlain was personally served. See Aff. of M. Anthony 
Sasser ("Sasser Aff. "), a true and correct copy of which is attached hereto as Exhibit A, ~ 2 and 
Exhibit 1 thereto (return of service). 
1 By "Defendants," Taylor refers to all Defendants in the above-captioned lawsuit. 
2 
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ARGUMENT 
I. CHAMBERLAIN HAS BEEN PERSONALLY SERVED. 
Chamberlain argues that Taylor's claims against him should be dismissed because 
Chamberlain has not been personally served. But that is not entirely accurate. On August 5, 
2011, Taylor delivered a copy of the complaint and summons to Chamberlain's office. See Aff. 
Michelle Trumble, 3-4 (on file with the Court). On August 24,2011, Chamberlain filed his 
motion to dismiss, noting, for the first time, his concerns with the manner in which he was 
served. See Special Appearance & Mot. Dismiss (on file with the Court). Wishing to ensure that 
there was no question with the manner of Chamberlain's service, on September 14,2011, Taylor 
served Chamberlain by delivering a copy of the complaint and summons to his home. See 
Exhibit A, Sasser Aff. , 2 and Exhibit 1 thereto (return of service). There is now no question 
that Chamberlain has been properly personally served in this lawsuit. 
II. THE COURT SHOULD DENY CHAMBERLAIN'S MOTION TO DISMISS. 
A. Taylor Timely Served Chamberlain. 
Rule 4(a)(2)'s ISO-day time limit for service does not require dismissal in this case. 
Idaho Code § 6-1006 provides that, for thirty days after the conclusion of prelitigation 
proceedings, "neither party shall commence or prosecute litigation involving the issues submitted 
to the panel and the district or other courts having jurisdiction of any pending such claims shall 
stay proceedings in the interest of the conduct of such proceedings before the panel." (Emphasis 
added.) The Supreme Court has interpreted that statute to authorize district courts to "stay civil 
proceedings until the prelitigation screening panel renders its advisory opinion." See Moss v. 
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Bjornson, 115 Idaho 165, 167,765 P.2d 676, 678 (1988) (emphasis added). Section 6-1006 and 
its mandatory language, when read in light of Moss, plainly means that district courts must 
consider civil litigation stayed while prelitigation proceedings are pending. And there can be no 
doubt that causing defendants to be served with process constitutes "prosecut[ing]" litigation, 
and that § 6-1006 prohibits such conduct. 
Moss v. Bjornson, 115 Idaho 165, 765 P.2d 676, squarely addresses what the Idaho 
Supreme Court means by a "stay" of litigation. There, a plaintiff filed her complaint on the eve 
of the technical expiration of the statute of limitations. See id. at 166, 765 P .2d at 677. About a 
month and a half after filing her complaint, she filed a request for a prelitigation screening panel. 
See id. Defendants sought to dismiss her complaint on the ground that she filed it prior to 
commencing pre litigation proceedings, as Idaho Code § 6-1001 requires prelitigation 
proceedings as a "condition precedent" to litigation. See id. The Supreme Court rejected that 
argument on the ground that § 6-1001 must be read in connection with § 6-1006, which the 
Supreme Court construed as vesting the district court "with authority to stay civil proceedings 
until the prelitigation screening panel renders its advisory opinion." See id. at 167, 765 P.2d at 
678. The Supreme Court therefore affirmed the district court's decision to stay the proceedings 
pursuant to § 6-1006. 
Notably, nothing in the Moss opinion states that the plaintiff had requested a stay. See 
generally id. Moss therefore can be read only one way: that civil litigation proceedings are 
automatically stayed during the pendency of prelitigation proceedings. Indeed, given that the 
purpose of the prelitigation proceedings is to encourage settlement, see Idaho Code § 6-1001 
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(Legislative Intent) (quoting (S.L. 1976, ch. 278, § 1), and given that plaintiffs may indisputably 
commence litigation prior to commencing prelitigation proceedings, see Moss, 115 Idaho at 167, 
765 P.2d at 678, it makes perfect sense that pending litigation must be stayed during 
prelitigation. Otherwise, one of the prelitigation's critical purposes would be thwarted. 
Plaintiffs-especially in light of Moss-should be able to rely on the ability to engage in 
prelitigation proceedings without fear of missing deadlines in pending litigation. 
Even if Rudd v. Merritt, 138 Idaho 526, 66 P.3d 230 (2003), says something different-
namely, that stays pursuant to § 6-1006 must be requested-that is of no import here. In Rudd, 
the Supreme Court concluded that because the plaintiffs "did not seek any such stay," § 6-1006 
did not apply. Therefore, the court had no occasion to determine, one way or the other, whether 
the stay that § 6-1006 contemplates would in fact extend plaintiffs' time for serving process. See 
id. at 530-31 & n.3, 66 P.3d at 234-35 & n.3. Here, Taylor has sought a stay_ He did so in the 
form of a motion, pursuant to Idaho Rule of Civil Procedure 6(b), to either stay the case nunc pro 
tunc from January 24, 2011, until April 19, 2011, or altematively, to extend proportionally 
extend Taylor's deadline to serve Defendants. That motion seeks relief equivalent to a stay of 
the proceedings sought at the commencement of prelitigation. Had Taylor sought a stay 
immediately upon commencing pre litigation proceedings, the Court would have been compelled 
to grant it, as § 6-1006, as interpreted by Moss, speaks in mandatory terms. And in light of § 6-
103 
5 
1006's plain language, the import of that stay would, in fact, be to continue Taylor's deadline for 
serving Chamberlain. See Idaho Code § 6-1006. Rudd does not govern this case. 2 
Sammis v. Magnetek, Inc., 130 Idaho 342,941 P.2d 314 (1997), upon which Chamberlain 
also relies, is similarly inapposite. Sammis was not a medical malpractice case and considered 
only Rule 4(a)(1). It therefore did not reflect the considerations-specifically, the notion of a 
stay-that § 6-1006 and Moss impose. 
Indeed, given that Idaho's medical malpractice regime indisputably contemplates at least 
some type of stay under at least some circumstances, and given that even Rudd acknowledges the 
possibility that a request for a stay may halt a plaintiff's obligation to serve process, any Rule 
4(a)(2) case that is not a medical malpractice case does not provide the Court with the full 
breadth of analysis it needs to accurately resolve Chamberlain's motion. To resolve this motion, 
the Court may look only to a limited universe of two cases: Moss and Rudd, the only two cases 
dealing with timely service of process in the medical malpractice realm. 
B. Even if Taylor Did Not Timely Serve Chamberlain, His Delay Is Justified by 
Good Cause. 
Rule 4(a)(2) does not mandate dismissal if a plaintiff does not serve a defendant within 
180 days after commencing the lawsuit. Rather, dismissal results only if the plaintiff cannot 
show "good cause" for his failure. See Idaho R. Civ. P. 4(a)(2). In making this determination, 
this Court-as must any reviewing court-must "liberally construe the record in the light most 
2 To the extent the Supreme Court's decision in Rudd holds that 6-1006 does not automaticaIIy stay a plaintiffs time 
to serve process upon defendants, it conflicts with Moss, the plain language of § 6-1006, and the legislature's intent 
in creating prelitigation proceedings, and it is wrongly decided. While that may be an issue for an appeIIate court to 
resolve, Taylor so notes this issue now, in order to preserve it for appeal. 
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favorable to [Taylor] and must draw all reasonable inferences in [his] favor." See Herrera v. 
Estay, 146 Idaho 674, 683, 201 P.3d 647,656 (2009). 
Here, the simple, unavoidable fact is that Taylor thought he had more time to serve 
Chamberlain. His belief was reasonable and based on the plain language of Idaho Code § 6-
1006, which contemplates a mandatory stay oflitigation to facilitate prelitigation panel 
proceedings, and which does not require a plaintiff to request such a stay. Taylor was within his 
rights to rely on the statute's plain language. See Athay v. Stacey, 142 Idaho 360, 365, 128 P.3d 
897, 902 (2005) ("When construing a statute, the words used must be given their plain, usual, 
and ordinary meaning .... "). That he was unaware of Rudd-especially when it appears to 
contradict § 6-1006, Moss, and the purpose of prelitigation proceedings-should not be held 
against him. 
Moreover, Taylor attempted served Chamberlain well within the time period he thought 
applied, based on a reasonable reading of Idaho Code § 6-1006. Indeed, he attempted service, 
and believed he had accomplished service, on August 5,2011, only eighteen days after July 19, 
20ll-the date marking six months from the filing of Taylor's complaint. Even after 
Chamberlain filed his motion to dismiss on August 24,2011, contesting service, Taylor promptly 
served Chamberlain again, on September 5. This case does not present the type of dilatory 
conduct that the Idaho Supreme Court has recognized as not reflecting good cause. See Nerco, 
132 Idaho at 533, 976 P.2d at 459 ("Nerco intentionally chose not to serve MK with a copy of 
the state complaint within the time frame required by LR.C.P. 4(a)(2)."). 
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Additionally, although "lack of prejudice to defendants, by itself, cannot constitute good 
cause," it is a factor to be considered among the totality of the circumstances. See Sammis v. 
Magnetek, Inc., 130 Idaho 342,348,941 P.2d 314, 320 (1997) (emphasis added). Here, 
Chamberlain cannot prove, and does not even attempt to prove, that he has sustained any 
prejudice by being served 198 days after the filing of the complaint, rather than 180. Indeed, as a 
participant in prelitigation proceedings initiated soon after Taylor filed his complaint, 
Chamberlain had no expectation of any litigation occurring during that period. 
Courts construe the Idaho Rules of Civil Procedure liberally in order to resolve cases on 
their merits instead of on technicalities. See Gerstner v. Washington Water Power Co., 122 
Idaho 673, 675-76, 837 P.2d 799,801-2 (1992); see also Idaho R. Civ. P. l(a). Dismissal of 
Taylor'S claims against Chamberlain would be based on nothing more than a harmless 
technicality, rather than on the merits. There are plenty of facts present here to justify a finding 
of good cause by the Court, and the Court should so find. 
C. The Court Should Grant Taylor's Cross-Motion to Stay or Enlarge Time to 
Serve Defendants. 
As noted above, the primary (although certainly not the only) difference between this 
case and Rudd is that here, Taylor has requested a stay, nunc pro tunc, of this case, and 
alternatively an extension of time to serve Defendants. Critically, this issue is not a Rule 4(a)(2) 
issue, but a Rule 6(b) issue. Rule 6(b) is the more specific rule: whereas Rule 4( a)(2) simply sets 
forth a time period for service of process, Rule 6(b) governs requests to enlarge or extend that 
period made after the expiration of the period. And, critically, Rudd-apparently the seminal 
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case interpreting Rule 4(a)(2)-did not consider a circumstance where such a request was filed. 
It is well established that "a specific rule of civil ... procedure ... controls over a more general 
statute when there is any conflict between the two." See Ausman v. State (In re Ausman), 124 
Idaho 839, 842, 864 P.2d 1126, 1129 (1993). Rule 6(b) and its excusable neglect standard, and 
not Rule 4(a)(2) and its "good cause" standard-apply.3 
Taylor's Rule 6(b) motion has already been fully briefed, and he will not re-brief it here. 
He does, however, incorporate the entirety of his briefing on that motion as if fully set forth 
herein. For the reasons set forth in that briefing, the Court can, and should, find that any delay 
on Taylor's part is justified by excusable neglect. 
CONCLUSION 
Idaho Code § 6-1006 and Moss v. Bjornson provide that civil litigation is automatically 
stayed pending prelitigation proceedings. Taylor was justified in relying upon that rule. Even if 
Rudd v. Merritt is the law, it is inapplicable because-as distinguished from Rudd-Taylor has 
sought a stay. There is no reason for Taylor'S request not to be granted. Chamberlain seeks to 
exploit a technicality to avoid a decision on the merits. For all of the reasons set forth herein, 
this Court should deny Chamberlain's motion to dismiss. 
3 It appears that, despite the terminology, Rule 4(a)(2)'s good cause standard is actuaIIy more stringent than Rule 
6(b)'s excusable neglect standard. The Supreme Court has noted that it will apply Rule 4(a)(2) "strictly." See Rudd, 
138 Idaho at 533, 66 P.3d at 237 (so stating where no request to stay or extend was filed). But it has issued no such 
edict when assessing excusable neglect. Rather, it is merely a reasonability and prudence inquiry. See Johnson v. 
Pioneer Title Co., 104 Idaho 727, 732, 662 P.2d 1171 (Ct. App. 1983) (noting that excusable neglect "is determined 
by examining what might be expected of a reasonably prudent person under similar circumstances"). 
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DATED this 20 day of September, 2011. 
SASSER LAW OFFICE 
-M:'Anthony Sasser 
BENNETT TUELLER JOHNSON & DEERE 
David M. Kono 
Daniel K. Brough 
Admitted Pro Hac Vice 
Attorneys for Plaintiff Thomas R. Taylor 
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CERTIFICATE OF SERVICE 
I certify that on this GO day of September, 2011, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Michael Wheiler 
THOMPSEN STEPHENS 
2635 Channing Wy. 
Idaho Falls, ID 83404 
Telephone (208) 522-1230 
Facsimile (208) 522-1277 
Kara Petit 
SNOW CHRISTENSEN 
P.O. Box 45000 
Salt Lake City, UT 84145 
Telephone (801) 521-9000 
Facsimile (801) 363-0400 
Greg Calder 
BEARD ST. CLAIR GAFFNEY 
2105 Coronado Street 
Idaho Falls, ID 83404 
Telephone (208) 523-5171 
Facsimile (208) 529-9732 
Marvin Smith 
SMITH BANKS 
591 Park Avenue, Suite 202 
Idaho Falls, ID 83402 
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Case No. CV-1l-303 
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SASSER IN OPPOSITION TO MOTION 
TO DISMISS 
I1G 
CASSIA REGIONAL MEDICAL 
CENTER; and JOHN DOES 1-10; 
Defendants. 
STATE OF IDAHO ) 
)ss. 





* * * * * * * 
M. ANTHONY SASSER, after being first duly sworn, deposes and states as follows: 
1. Affiant is attorney of record for Plaintiff Thomas R. Taylor in the above-
captioned matter and makes the following statements based upon his own personal knowledge. 
2. Attached hereto as Exhibit 1 is a true and correct copy of a return of service 
denoting service of the summons and complaint upon Defendant David Chamberlain, D.O. on 
September 5, 2011. 
{'-" 
DATED this,) 0 day of September, 2011 . 
. ~~~--
c::::::::-M. Anthony Sasser 
SUBSCRIBED AND SWORN TO before me thish~ay of September, 2011. 
NOTARY PUBLIC FOR IDAHO 
Residing at: PocoA-<- \\0 T J",,~o 
My commission expires: y - q - i G 
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CERTIFICATE OF SERVICE 
I certify that on this Zo day of September, 2011, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Michael Wheiler 
THOMPSEN STEPHENS 
2635 Channing Wy. 
Idaho Falls, ID 83404 
Telephone (208) 522-1230 
Facsimile (208) 522-1277 
Kara Petit 
SNOW CHRISTENSEN 
P.O. Box 45000 
Salt Lake City, UT 84145 
Telephone (80 I) 521-9000 
Facsimile (801) 363-0400 
Greg Calder 
BEARD ST. CLAIR GAFFNEY 
2105 Coronado Street 
Idaho Falls, ID 83404 
Telephone (208) 523-5171 
Facsimile (208) 529-9732 
Marvin Smith 
SMITH BANKS 
591 Park Avenue, Suite 202 
Idaho Falls, ID 83402 
Facsimile (208) 529-3065 
D U.S. Mail 
D Hand Delivered 
D Overnight Mail 
hl Telecopy (Fax) 
D U.S. Mail 
D Hand Delivered 
D Overnight Mail 
ur- Telecopy (Fax) 
D U.S. Mail 
D Hand Delivered 
D Overnight Mail 
~ Telecopy (Fax) 
D U.S. Mail 
D Hand Delivered 
D Overnight Mail 
[]/' Telecopy (Fax) 
B~ 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 






DAVID CHAMBERLAIN, D.O. an individual; ) 
RUSS ROWBERRY, RFNA, an individual ) 
JOHN M. JACOBS, M.D., an individual, ) 
D1VYESH R BHAKTA, M.D., an individual, ) 
DAVID ONTIVEROS, M.D., and individual, ) 
EASTERN IDAHO HEALTH SERVlC~S, INC., ) 
an Idaho Corporation d./b/a/ EASTERN IDAHO ) 
REGIONAL MEDICAL CENTER; IHC HEALTH ) 
SERVICES INC., a Utah corporation dlb/a! ) 
CASSIA REGIONAL MEDICAL CENTER; and ) 
JOHN DOES 1-10; ) 
DEFENDANTS, ) 
STATE OF IDAHO ) 
) S5: 
County of BONNEVILLE ) 
CASE NO. CV-2011-303 
AFFIDAVIT OF SERVICE OF 
SUMMONS AND COMPLAINT 
I, RYAN GRAYSON , being first duly sworn, depose and state: 
I am over the age of 18 years, and I am not a party to this case nor an employee of a party 
to this case. 
On 09/14/2011 at 9:24 PM ,I served true and correct copies of the documents 
indicated above on DAVID CHAMBERLAIN D.O. by: 
Personal delivery to DAVID CHAMBERLAIN D.O. , at his 
usual place of residence, located at IC VIEW DR. IDAHO FALLS 
IDAHO 83406 . 
Subscribed and sworn to before me this date: -+---..!-f--f7:.~++-I-::-
, KATHERINJ; COVEY 
NOTARY PUBLIC 
STATE OF IDAHO 
Residing at CHUBBUCK, 10 
If Notary, my commission expires: 1f~ 7- ;M/ 7 
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J. Michael Wheiler, Esq. ISB #3364 
Richard R. Friess, ISB #7820 
THOMSEN STEPHENS LAW OFFICES, PLLC 
2635 Channing Way 
Idaho Falls, ID 83404 




Attorneys for David Chamberlain, D.O. 
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DAVID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY, RNFA, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DAVID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTER IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a) 
CASSIA REGIONAL MEDICAL ) 
CENTER AND JOHN DOES 1-10;. ) 
) 
Defendants ) 
Case No. CV-2011-303 
REPLY MEMORANDUM IN SUPPORT 
OF DEFENDANT CHAMBERLAIN'S 
MOTION TO DISMISS 
COMES NOW, defendant, David Chamberlain, D.O., by and through counsel of record, and 
submits the following Reply Memorandum in Support of Defendant Chamberlain's Motion to 
Dismiss. 
1 - REPLY MEMORANDUM IN SUPPORT OF DEFENDANT CHAMBERLAIN'S 
MOTION TO DISMISS 
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STATEMENT OF FACTS 
Taylor "does not dispute Chamberlain's statement of facts" for purposes of this motion. 
However, the additional fact that Dr. Chamberlain was served on September 5, 2011 should be 
noted. 
ARGUMENT 
I. DR. CHAMBERLAIN WAS NOT TIMELY SERVED 
IRCP 4( a) requires that service of a summons and complaint shall be "made upon a defendant 
within six (6) months after the filing of the complaint" and the complaint shall be dismissed ifthe 
"party on whose behalf such service was required cannot show good cause why such service was not 
made within that period." 
In this case, Dr. Chamberlain was not served within six (6) months after plaintiff filed his 
complaint. Plaintiff filed his complaint on January 20, 2011 and was therefore required to serve Dr. 
Chamberlain by July 20,2011. A copy of the complaint and summons was left with the receptionist 
at Dr. Chamberlain's medical practice on or about August 5, 20 II-more than two weeks after the 
six month deadline established by IRCP 4(a). 
II. PLAINTIFF'S REQUEST FOR PRELITIGATION SCREENING PANEL 
DOES NOT TOLL THE TIME PERIOD FOR SERVICE UNDER I.R.C.P. 
4(a). 
Taylor filed a request for a prelitigation screening panel on January 24,2011, and contends 
that pursuant to I.C. § 6-1006 the case was automatically stayed at that time. I.C. § 6-1006 states: 
During said thirty (30) day period neither party shall commence or prosecute 
litigation involving the issues submitted to the panel and the district or other courts 
having jurisdiction of any pending such claims shall stay proceedings in the interest 
of the conduct of such proceedings before the panel. 
2 - REPL Y MEMORANDUM IN SUPPORT OF DEFENDANT CHAMBERLAIN'S 
MOTION TO DISMISS 
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In addition to the language of I.C. § 6-1006, Taylor also cites Moss v. Bjornson, 115 Idaho 
165 (1988), in support of his argument. However, Moss only addresses whether or not a party can 
file a lawsuit prior to filing a prelitigation screening request. The issue of whether a case is 
automatically stayed under § 6-1006 was not at issue or addressed in Moss. 
Taylor makes special note of the fact that "nothing in the Moss opinion states that the 
plaintiff had requested a stay. Moss therefore can be read only one way: that civil litigation 
proceedings are automatically stayed during the pendency of pre litigation proceedings." Memo in 
Opposition, p. 4. A reading of Moss reveals that the Idaho Supreme Court found "no error in the 
district court's decision to stay the proceedings pursuant to I.e. § 6-1006." Moss, 115 Idaho at 167. 
Thus, while Moss does not explicitly state that a stay was requested, it is clear that the district court 
at the very least entered one. Ifthe stay was automatic as Taylor contends, there would be no need 
for the district court to enter one. 
Further, the Idaho Supreme Court addressed this issue in Rudd v. Merritt (In re Estate of 
Rudd) , 138 Idaho 526, 66 P.3d 230 (2003). In Rudd the plaintiffs filed their lawsuit alleging 
medical negligence against three doctors and a hospital on the same day they commenced the pre-
litigation screening proceedings but failed to serve the complaint within the required six (6) month 
time period. In that case, the Supreme Court stated: 
In Moss v. Bjornson, 115 Idaho 165,765 P.2d 676 (1988), this Court held that a party 
allegedly harmed by medical malpractice could commence a civil lawsuit before 
filing a request for a prelitigation screening panel. Idaho Code § 6-1001 does not 
mandate the dismissal of a medical malpractice lawsuit because it is filed before the 
commencement ofthe prelitigation screening proceedings. Once the Plaintiffs filed 
this lawsuit, however, Rule 4(a)(2) required that they serve the summons and 
complaint upon the Defendants within six months after the complaint was filed. 
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* * * * 
The Plaintiffs contend that Idaho Code §§ 6-1005 and 6-1006 tolled the running of 
the six-month period within which the summons and complaint were required to be 
served. Idaho Code § 6-1005 simply provides for the tolling of the statute of 
limitations. There is nothing in the wording of the statute that could be 
construed as tolling the running of the period within which the summons and 
complaint must be served after a lawsuit is filed. There is likewise nothing in 
Idaho Code § 6-1006 that tolls the running of the period within which the 
summons and complaint must be served. Although the statute authorizes the trial 
court to stay civil proceedings until the prelitigation screening panel renders its 
opinion, Moss v. Bjornson, 115 Idaho 165,765 P.2d 676 (1988), the Plaintiffs in the 
instant case did not seek any such stay. 
Id. at 530-31 (emphasis added). 
Rudd was decided nearly fifteen years after Moss and is clearly controlling law. As such, the 
court cannot ignore it and hold that under Moss and the language of I.C. § 6-1006 prelitigation 
screening proceedings automatically stay civil proceedings despite Taylor's request that the court 
do so. 
Just as in Rudd, Tyalor did not seek a stay from this Court pursuant to Idaho Code § 6-1006. 
As such, the time for service upon Dr. Chamberlain ran on July 20, 2011 and plaintiff did not attempt 
to serve Dr. Chamberlain until on or about August 5,2011. Consequently, the court should grant 
Taylor's motion to dismiss. 
III. PLAINTIFF CANNOT SHOW GOOD CAUSE FOR FAILING TO TIMELY 
SERVE DR. CHAMBERLAIN. 
Taylor also argues that his delay in serving Dr. Chamberlain is justified by good cause. Rule 
4(a)(2) imposes the burden of demonstrating good cause on the party who failed to effect timely 
service. Sammis v. Magnetek, Inc., 130 Idaho 342, 346 (1997). Taylor's excuse for not serving Dr. 
Chamberlain is that he "thought he had more time to serve Dr. Chamberlain." Memo in Opposition, 
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p. 7. Taylor contends that he reasonably relied upon I.C. § 6-1 006's plain language and concluding 
that his time to serve Defendants was stayed with prelitigation proceedings. Id 
In other words, Taylor's good cause amounts to a mistake oflawexcuse. Idaho case law is 
clear that ignorance and/or mistake of law does not constitute excusable neglect, a more relaxed 
standard than good cause. The Idaho Supreme Court has held that "ignorance of procedural 
requirements goes beyond excusable neglect," Sammis, 130 Idaho at 347, and that "failure to be 
aware of the requirements or procedural rules does not constitute excusable neglect." Golay v. 
Loomis, 118 Idaho 387, 393 (1990). Given that Taylor's mistake of law does not constitute 
excusable neglect, it cannot meet the higher good cause standard. 
Indeed, the neglect is more egregious in this case given that Taylor is represented by two law 
firms. Further, this is not a case where Taylor misunderstood the Rudd case, but, as Taylor admits, 
is a case where he was totally unaware that the Rudd case even existed. Being unaware of the Rudd 
decision is not excusable when it is not a hidden or archaic decision. It was decided in 2003, is listed 
in the Notes and Decisions following bothI.C. §§ 6-1005 and -1006 in the West and Michie versions 
of the Idaho Code Annotated, and in the Judicial Decisions following I.R.C.P. 4(a). Thus, Taylor's 
contention that his mistake of law constitutes good cause is without merit. 
Further, Idaho Supreme Court has held that 
the focus of the good cause inquiry is on the six-month time period following the 
filing of the complaint. [~Martin v. Hoblit, 133 Idaho 372, 375,987 P.2d 284,287 
(1999)]. "If a plaintiff fails to make any attempt at service within the time 
period of the rule, it is likely that a court will find no showing of good cause." 
Id at 377,987 P.2d at 289; see also Campbell v. Reagan, 144 Idaho 254(2007). 
Harrison v. Bd of Prof I Discipline of the Idaho State Bd ofMed, 145 Idaho 179, 183 (Idaho 2008). 
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Taylor failed to make any attempt of service on Chamberlain until approximately two weeks 
after the six month time period for service under I.R.C.P. 4(a)(2) had expired. The court should find 
that Taylor has not shown good cause on this fact alone. However, the findings of the prelitigation 
screening panel were issued on April 15,2011. Even assuming that the stay in I.C. § 6-1006 
automatically stayed the proceedings for 30 days as Taylor contends, he still waited nearly three and 
a half months after the panel's findings were issued and two and half months after a 30 day 
automatic stay would have expired to have Chamberlain served. 
"Rule 4(a)(2) is couched in mandatory language, requiring dismissal where a party does not 
comply, absent a showing of good cause." Sammis, 130 Idaho at 347. Taylor has not show good 
cause and therefore the court is required to grant Dr. Chamberlain's motion to dismiss. 
IV. THE COURT SHOULD DENY PLAINTIFF'S MOTION FOR STAY NUNC 
PRO TUNC AND MOTION FOR ENLARGEMENT OF TIME TO SERVE 
DEFENDANT BECAUSE HE CANNOT SHOW EXCUSABLE NEGLECT. 
Taylor has also filed a motion for a stay nunc pro tunc and a motion to enlarge time to serve 
defendants under I.R.C.P. 6(b), which states: 
When by these rules or by a notice given thereunder or by order of court an act is 
required or allowed to be done at or within a specified time, the parties, by written 
stipulation, which does not disturb the orderly dispatch of business or the 
convenience of the court, filed in the action, before or after the expiration of the 
specified period, may enlarge the period, or the court for cause shown may at any 
time in its discretion (1) with or without motion or notice order the period enlarged 
if request therefor is made before the expiration of the period originally prescribed 
or as extended by previous order or (2) upon motion made after the expiration of the 
specified period pennit the act to be done where the failure to act was the result of 
excusable neglect; but the time may not be extended for taking any action under rules 
50(b), 52(b), 59(b ), (d), (e), and 60(b) except to the extent and under the conditions 
stated in them. 
Thus, under I.R.c.P. 6(b)Taylor must show excusable neglect. He cannot do so. 
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Taylor again relies upon the mistake of law excuse for not serving Dr. Chamberlain. As 
discussed above, "ignorance of procedural requirements goes beyond excusable neglect," Sammis, 
130 Idaho at 347, and "failure to be aware of the requirements or procedural rules does not constitute 
excusable neglect." Golay v. Loomis, 118 Idaho 387, 393 (1990). Thus, just as Taylor's mistake 
of law does not constitute good cause, it does not constitute excusable neglect and the court should 
deny his motions for a stay nunc pro tunc and to enlarge the time to serve defendants. 
V. EVEN IF THE COURT GRANTS HIS STAY STAY NUNC PRO TUNC 
PLAINTIFF STILL FAILED TO TIMELY SERVE CHAMBERLAIN. 
Taylor contends his case is distinguishable from Ruddbecause he has requested a stay nunc 
pro tunc. However, even ifthe court grants Taylor's motion for a stay nunc pro tunc, he still did not 
timely serve Dr. Chamberlain. 
I.C. § 6-1006 only grants a stay for 30 days.l Thus, instead of Taylor having to serve Dr. 
Chamberlain by July 20,2011, he would have been given until August 19,2011. Taylor does not 
dispute that Chamberlain received a copy of the complaint and summons on or about August 5, 2011 
when the documents were left with the receptionist at his office. However, leaving documents with 
Dr. Chamberlain's receptionist is not proper service of process upon Dr. Chamberlain. 
Pursuant to IRCP 4( d)(2), the requirements for service upon individuals is as follows: 
Upon an individual ... by delivering a copy of the summons and ofthe complaint to 
the individual personally or by leaving copies thereof at the individual's dwelling 
house or usual place of abode with some person over the age of eighteen (18) years 
then residing therein or by delivering a copy ofthe summons and ofthe complaint 
1 I.C. § 6-1005 is not applicable in this case as it only addresses tolling the statute of 
limitations and not the time period for service of process under I.R.C.P. 4(a). Further, unlike I.C. 
§ 6-1006, it does not contemplate any type of stay in civil proceedings. 
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to an agent authorized by appointment or by law to receive service of process. 
(Emphasis added.) 
Dr. Chamberlain's receptionist was not an agent authorized by appointment or by law to 
accept service of process on behalf of Dr. Chamberlain personally. See Affidavit of Chamberlain, 
p. 2, para. 4 and Affidavit of Michelle Trumble, p. 2, para. 2, 5. Therefore, leaving a copy of the 
complaint and summons with a receptionist at the medical office where he works was improper and 
insufficient service of process upon Dr. Chamberlain. 
In Davidson v. Davidson, __ Idaho __ ,248 P.3d 242 (Ct. App. 2011), the plaintiff did 
not serve the defendant at his home, but instead, sent the summons and complaint to the defendant's 
law office. The Idaho Court of Appeals held that this was insufficient service of process. Id. at 
246-47. The appeals court noted that while one is free to serve an individual at the office, there "is 
certainly a distinction ... between Prior as and individual and Prior's law office. Service upon one 
does not constitute service upon the other." Id. at 247. 
The present case is similar. The complaint and summons was left with a receptionist at Dr. 
Chamberlain's office on August 5, 2011. This is substantially the same as plaintiff mailing the 
complaint and summons to Dr. Chamberlain's office and, as stated in Davidson, there is a distinction 
between Dr. Chamberlain individually and Dr. Chamberlain's medical office. Service upon one does 
not constitute service upon the other. 
Therefore, just as in Davidson, the attempted service of process on August 5, 2011 in this 
case was improper and insufficient. Other jurisdictions have also concluded that service of process 
upon a secretary or receptionist was insufficient or improper service of process. See, e.g., Exum v. 
Melton, 536 S.E. 2d 786 (Ga. App. 2000); Bray v. Bayles, 609 P.2d 1146 (Kan. App. 1980). 
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Dr. Chamberlain was not personally served until September 5, 2011, over two weeks after 
the August 19,2011 deadline expired had Taylor requested and received the 30 day stay from the 
court under I.C. § 6-1006. Thus, even ifthe court were to grant Taylor's motion for a stay nunc pro 
tunc, his service of process upon Dr. Chamberlain was still late and therefore insufficient and 
improper. Accordingly, the court should grant Chamberlain's Motion to Dismiss. 
CONCLUSION 
There can be no dispute that Taylor failed to properly and timely serve Dr. Chamberlain 
within the time period set forth in I.R.C.P. 4(a)(2). Likewise, there can be no dispute that even if 
Taylor had requested and received a 30 day stay pursuant to I.C. § 6-1006 and the Rudd decision, 
his service of process on Dr. Chamberlain on September 5,2011 was still untimely. Further, his 
mistake oflaw does not constitute good cause and under I.R. C.P. 4( a), dismissal of his claims against 
Dr. Chamberlain is mandatory. Finally, mistake of law does not constitute excusable neglect but 
goes beyond excusable neglect. Consequently, the court should deny his motions for a stay nunc pro 
tunc and for an enlargement of time to serve defendants and grant Dr. Chamberlain's Motion to 
Dismiss. 
DATED this Z--~ day of September, 2011. 
THOMSEN STEPHENS LA W OFFICES, PLLC 
BY:~~ 
Richard R. Friess, Esq. ~ 
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CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and with 
my office in Idaho Falls, Idaho; that on the 2-7 day of September, 2011, I caused a true and correct 
copy of the foregoing REPLY MEMORANDUM IN SUPPORT OF CHAMBERLAIN'S 
MOTION TO DISMISS to be served upon the following persons at the addresses below their 
names either by depositing said document in the United States mail with the correct postage thereon 
or by hand delivering or by transmitting by facsimile as set forth below. 
M ANTHONY SASSER ESQ 
SASSER LAW OFFICES 
[ ] Mail 
[ ] Hand Delivery 
[X] Facsimile@866-559-7606 2043 EAST CENTER STREET 
POCATELLO ID 83201 [ ] E-Mail-sasserlawoffice@gmail.com 
Local Attorney for Plaintiff Thomas R. Taylor 
D M KONO ESQ [~] Mail 
DANIEL K BROUGH, ESQ f ) Hand Delivery 
BENNETT TUELLER JOHNSON & DEERE ~~ Facsimile@801-438-2050 
3165 E MILLROCK DRIVE STE 500 [ ] E-Mail-dkono@btjd.com 
SALT LAKE CITY UT 84121 [ ] E-mail-dbrough@btjd.com 
Attorneys for Plaintiff Thomas R. Taylor 
ROBERT R HARRISON ESQ 
ATTORNEY AT LAW 
10 EXCHANGE PLACE 11 TH FLOOR 
PO BOX 45000 
SAL T LAKE CITY UT 84145 
Attorneys for Defendant John Mortimer Jacobs 
MD 
TERRENCE S JONES ESQ 
ATTORNEY AT LAW 
POBOX519 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@ 
[ ] E-Mail-
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@208-345-8660 
BOISE ID 83701-0519 [ ] E-Mail-tsjones@careyperkins.com 
Attorney for Defendants Divyesh Ratilal Bhakta, 
MD and David Ontiveros DO 
MARVIN M SMITH ESQ [X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@529-3065 
SMITH & BANKS LA W OFFICES 
591 PARK AVENUE STE 202 
IDAHO FALLS ID 83402 [ ] E-Mail-mmsmith@smithbanks.net 
Attorney for Eastern Idaho Regional Med etr 
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WILLIAM R DALLING ESQ 
ATTORNEY AT LAW 
POBOX 1385 
EAGLE ID 83616-1385 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@208-938-4922 
[ ] E-Mail-dallinglawwrd@cableone.net 
Attorney for Cassia Regional Medical Center 




J. Michael Wheiler, Esq. 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 






DAVID CHAMBERLAIN, D.O. an individual; ) 
RUSS ROWBERRY, RFNA, an individual ) 
JOHN M. JACOBS, M.D., an individual, ) 
DIVYESH R BHAKTA, M.D., an individual, ) 
DAVID ONTIVEROS, M.D., and individual, ) 
EASTERN IDAHO HEALTH SERVICES, INC., ) 
an Idaho Corporation d/b/a! EASTERN IDAHO ) 
REGIONAL MEDICAL CENTER; IHC HEALTH ) 
SERVICES INC., a Utah corporation d/b/a/ ) 
CASSIA REGIONAL MEDICAL CENTER; and ) 
JOHN DOES 1-10; ) 
DEFENDANTS, ) 
STATE OF IDAHO ) 
) 55: 
County of BONNEVILLE ) 
CASE NO. CV-2011-303 
AFFIDAVIT OF SERVICE OF 
SUMMONS AND COMPLAINT 
I, RYAN GRAYSON , being first duly sworn, depose and state: 
I am over the age of 18 years, and I am not a party to this case nor an employee of a party 
to this case. 
On 09/14/2011 at 9:24 PM , I served true and correct copies of the documents 
indicated above on DAVID CHAMBERLAIN D.O. by: 
Personal delivery to DAVID CHAMBERLAIN D.O. , at his 
usual place of residence, located at 4800 E. MAJE IC VIEW DR. IDAHO FALLS 
IDAHO 83406 
Subscribed and sworn to before me this date: 
.--r----"-f----+-r-.;;:;....>.<'-I--i___ 
~ KATHERINE COVEY 
Residing at CHUBBUCK, 10 
.......... ::t: .. :· ...... ,c-
;::.:~ : . ') 
.t..,. 
~ NOTARY PUBLIC 
STATE OF IDAHO 
If Notary, my commission expires: lJ-7- JdJ 7 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
--' 
THOMAS TAYLOR, ) --" 
) 
~. 
Plaintiff, ) Case No. CV-2011-303 
) I'J co 
-vs.- ) MINUTE ENTRY ~. 
~o 
) 
DA VID CHAMBERLAIN, et aI, ) f-j , -- ' 
) ~-'. , 'v ',,,) 
Defendants. ) 
On September 27,2011, at 9:30 AM, a Motion to Dismiss came on for hearing before the 
Honorable Jon J. Shindurling, District Judge, sitting in open court at Idaho Falls, Idaho. 
Ms. Nancy Marlow, Court Reporter, and Ms. Grace Walters, Deputy Court Clerk, were 
present. 
Mr. Anthony Sasser and Mr. Daniel Brough appeared on behalf of the plaintiff. 
Mr. Michael Wheiler appeared on behalf of the defendant. Mr. Marvin M. Smith 
appeared on behalf ofthe defendant. Mr. Richard Friess appeared on behalf of the defendant. 
Mr. Wheiler presented argument on the Motion to Dismiss. 
Mr. Brough opposed the Motion to Dismiss and requested the Court grant a stay or allow 
the case to proceed on the merits. 
Mr. Wheiler rebutted the opposition argument and requested the Court grant the motion 
to dismiss. 
The Court will take the matter under advisement and issue a ruling in due time. 
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Mr. Smith spoke to the Court. 
Mr. Brough opposed Mr. Smith's argument. 
The Court held a short discussion with the parties. 
Court was thus adjourned. 









IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS R. TAYLOR, Case No. CV-2011-303 
Plaintiff, 
v. 
DAVID CHAMBERLAIN, et aI, 
OPINION AND ORDER ON 
PLAINTIFF'S MOTION TO RETAINv 
AND CROSS-MOTION TO STAY ~ 
CASE NUNC PRO TUNC OR, co 
ALTERNATIVELY, TO ENLARGE 
TIME TO SERVE DEFENDANTS AND 
DEFENDANTS EIRMC AND 




FACTUAL AND PROCEDURAL BACKGROUND 
Tills lawsuit was filed by Plaintiff on January 20, 2011 for medical malpractice that he 
alleges occurred in January of 2009. Pursuant to Idaho Code § 6-1001, Plaintiff requested a 
prelitigation screening panel on January 24, 2011. The Panel Findings and Recommendations 
were mailed to all parties on Apri119, 2011. Pursuant to a Notice of Pending Dismissal from this 
Court, Plaintiff filed a Motion to Retain on July 28, 2011. 
Defendant Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical 
Center (EIRMC) filed a motion to dismiss on August 16, 2011. Defendant David Chamberlain 
(Chamberlain) filed a motion to dismiss on August 24, 2011. EIRMC and Chamberlain argue 
that they were not timely served with process in this matter pursuant to Rule 4(a)(2) of the Idaho 
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Rilles of Civil Procedure and therefore should be dismissed from the lawsuit. Rule 4(a)(2) 
requires that a defendant must be served within six months after the filing of the complaint. 
EIRMC was served with a copy of the Complaint and Summons in this matter on August 8, 
2011. Although there is a dispute as to when Chamberlain was served, he was not served prior to 
August 5, 2011. 
On August 24,2011, Plaintiff responded to EIRMC's motion to dismiss and also filed a 
cross-motion to stay the case nunc pro tunc or to enlarge the time to serve. 
Plaintiff's Motion to Retain, EIRMC's Motion to Dismiss, and Plaintiff's cross-motion to 
stay or enlarge time to serve defendants came before this Court for hearing on August 30, 2011. 
At that time, the Court granted Plaintiff's Motion to Retain and took EIRMC's Motion to 
Dismiss under advisement. Chamberlain's Motion to Dismiss came before this Court on 
September 27,2011 and the Court took that matter under advisement. 
After considering the Court's file, pleadings, testimony, exhibits, and the argument of 
counsel, the Court renders the following opinion. 
II. 
STANDARD OF REVIEW 
"The determination of whether good cause exists is a factual one." Martin v. Hoblit, 133 
Idaho 372, 375, 987 P.2d 284,287 (1999) (citing Sammis v. Magnetek, Inc., 130 Idaho 342, 346, 
941 P.2d 314, 318 (1997)). "In ascertaining whether good cause exists, there is no bright-line 
test; the question of whether legal excuse has- beerr shown is a matter for judicial determination 
based upon the facts and circumstances in each case." Hoblit, 133 Idaho at 375, 987 P.2d at 287 
(citing State v. Beck, 128 Idaho 416, 419, 913 P.2d 1186, 1189 (Ct. App. 1996)). "It is this six-
month period following the filing of the complaint, therefore, that should be the focus of the 
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court's good cause inquiry regarding why timely service was not made." Hoblit, 133 Idaho at 
375, 987 P.2d at 287 (citing Sammis, 130 Idaho at 346, 941 P.2d at 318). "Factors deemed 
irrelevant to a good cause analysis are: the pro se status of plaintiff, that the action will be time 
barred if dismissal is granted, lack of prejudice to the defendant from untimely service; prior 
notice of the claim to the defendant and the timing of the defendant's motion to dismiss." Hoblit, 
133 Idaho at 375-376, 987 P.2d at 287-288 (citing Telford v.Mart Produce Inc., 130 Idaho 932, 
950 P.2d 1271, 1275 (1998)). "A court may consider a party's diligent attempts to effect service 
in determining whether the plaintiff has established good cause." Hoblit, 133 Idaho at 377, 987 
P .2d at 289 (citing Sammis, 130 Idaho at 346, 941 P.2d at 318). "If a plaintiff fails to make any 
attempt at service within the time period of the rule, it is likely that a court will find no showing 
of good cause." Hoblit, 133 Idaho at 377, 987 P.2d at 289 (citing Gambino v. Village of 
Oakbrook, 164 F.R.D. 271, 274 (M.D.Fla.l995)). "Courts will look to 'factors outside a 
plaintiffs control, such as sudden illness, natural catastrophe or evasion of service of process' to 
determine whether Plaintiff satisfied the "good cause" requirement. Id 
III. 
ANALYSIS 
Rule 4 (a)(2) of the Idaho Rules of Civil Procedure provides: 
(2) Time Limit for Service. If a service of the summons and 
complaint is not made upon a defendant within six (6) months after 
the filing of the complaint and the party on whose behalf such 
service was required cannot show good cause why such service 
was not made within that period, the action shall be dismissed as to 
that defendant without prejudice upon the court's own initiative 
with 14 days notice to such party or upon motion. 
It is clear that EIRMC and Chamberlain were not served within six months of the filing of the 
complaint. The complaint was filed on January 20, 2011. The six-month period ended on July 
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20, 2011. EIRMC was not served until August 8, 2011 and Chamberlain was served on either 
August 5, 2011 or September 14,2011. Pursuant to Rule 4(a)(2), the action shall be dismissed 
unless the Plaintiff can show good cause why service was not made within those six months. 
The Plaintiff argues that this case should not be dismissed because Idaho Code § 6-1006 
"imposes a mandatory, automatic duty upon courts-without first awaiting a request from a 
party-to stay litigation pending the resolution of prelitigation proceedings." PI.' s Mem. (1) in 
Opp'n to Mot. To Dismiss; and (2) In Supp. Of Cross-Motion to Stay Case Nunc Pro Tunc or, 
Alternatively, to Enlarge Time to Serve Def.' s, p. 3. The Plaintiff further argues that "there can 
be no doubt that causing defendants to be served with process constitutes 'prosecut[ing]' 
litigation, and the § 6-1006 prohibits such conduct." Id. Idaho Code § § 6-1005 and 6-1006 
provide: 
6-1005. Tolling of limitation periods during pendency of 
proceedings. There shall be no judicial or other review or appeal of 
such matters. No party shall be obliged to comply with or 
otherwise [be] affected or prejudiced by the proposals, conclusions 
or suggestions of the panel or any member or segment thereof; 
however, in the interest of due consideration being given to such 
proceedings and in the interest of encouraging consideration of 
claims informally and without the necessity of litigation, the 
applicable statute of limitations shall be tolled and not be deemed 
to run during the time that such a claim is pending before such a 
panel and for thirty (30) days thereafter. 
6-1006. Stay of other court proceedings in interest of hearing 
before panel. During said thirty (30) day period neither party shall 
commence or prosecute litigation involving the issues submitted to 
the panel and the district or other courts having jurisdiction of any 
pending such claims shall stay proceedings in the interest of the 
conduct of such proceedings before the panel. 
EIRMC and Chamberlain argue that the plain language of Rule 4(a)(2) requires dismissal in this 
case and cite the Idaho Supreme Court case of Rudd v. Merritt, 138 Idaho 526, 66 P.3d 230 
(2003) as controlling on the issues presented in this case. The plaintiffs in Rudd contended that 
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Idaho Code §§ 6-1005 and 6-1006 tolled the running of the Rule 4(a)(2) six-month period within 
which the defendant is required to be served. Rudd, 138 Idaho at 530,66 P.3d at 235. The Idaho 
Supreme Court found that "Idaho Code § 6-1005 simply provides for the tolling of the statute of 
limitations. There is nothing in the wording of the statute that could be construed as tolling the 
running of the period within which the summons and complaint must be served after a lawsuit is 
filed. There is likewise nothing in Idaho Code § 6-1006 that tolls the running of the period within 
which the summons and complaint must be served." Rudd, 138 Idaho at 530-531, 66 P.3d at 234-
235. As the plaintiffs' contention in Rudd that Idaho Code §§ 6-1005 and 6-1006 somehow toll 
the running the six-month period required by Rule 4(a)(2) failed, so must the Plaintiffs 
contention in this case. As found by the Court in Rudd, there is nothing in the wording of those 
statutes that can be construed as tolling the period within which a defendant must be served. 
Plaintiff argues, however, that this case is distinguishable from Rudd because no stay was 
requested in Rudd. In Rudd, the Court found that "[a ]lthough the statute authorizes the trial court 
to stay civil proceedings until the prelitigation screening panel renders its opinion, Moss v. 
Bjornson, 115 Idaho 165, 765 P.2d 676 (1988), the Plaintiffs in the instant case did not seek any 
such stay. We therefore need not decide whether a stay issued pursuant to Idaho Code § 6-1006 
would justifY failing to serve the summons and complaint while that stay was in effect." Rudd, 
138 Idaho at 531,66 P.3d at 235." Based on this language from Rudd, Plaintiffs argument that 
Idaho Code § 6-1006 imposes an automatic, mandatory stay fails. Further, even if Plaintiff had 
requested and was issued a stay pursuant to Idaho Code § 6-1006, it is still unclear what the 
effect of that stay would be as the Idaho Supreme Court made it very clear that it was not 
deciding that issue. Finally, Plaintiffs argument that this case is different from the Rudd case 
because no stay was requested in Rudd also fails as the stay requested by Plaintiff was not 
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requested until after the Rule 4(a)(2) six-month period had passed and EIRMC filed its motion to 
dismiss. It is clear from the case law that the six month period following the filing of the 
complaint should be the focus of the court's inquiry and no stay was requested during that time. 
Therefore, this case is subject to dismissal unless the Plaintiff shows good cause for his failure to 
timely serve EIRMC and Chamberlain. 
Plaintiff argues that good cause exists in this case because he thought he had more time to 
serve EIRMC and Chamberlain, that belief was reasonable and based on the plain language of 
Idaho Code § 6-1006, and he served EIRMC and Chamberlain within the time period he thought 
applied. Plaintiff argues that lack of prejudice to EIRMC, while not enough alone to constitute 
good cause, should be considered among the totality of circumstances. Finally, Plaintiff argues 
that his motion to stay or enlarge time should be granted because his actions qualify under the 
excusable neglect standard of Rule 6(b) of the Idaho Rules of Civil Procedure and based on the 
policy found in Rule 1 (a) that cases should be decided on their merits whenever that is possible. 
Rule 1 (a) has been interpreted by the Idaho Supreme Court which said that "[t]he keystone of the 
Idaho Rules of Civil Procedure is liberality which favors a final decision predicated on the merits 
over a dismissal based upon a technicality. Rule lea) of the Idaho Rules of Civil Procedure 
provides that the rules 'shall be liberally construed to secure the just, speedy and inexpensive 
determination of every action and proceeding.'" Gerstner v. Washington Water Power Co., 122 
Idaho 673, 675, 837 P.2d 799,801 (1992). 
Although the Court is not persuaded that the actions of Plaintiff meet the less stringent 
excusable neglect standard of Rule 6(b), that matter does not have to be decided by this Court. 
"A specific statute, and by analogy a specific rule of civil or criminal procedure, controls over a 
more general statute when there is any conflict between the two or when the general statute is 
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vague or ambiguous." Ausman v. State, 124 Idaho 839, 842, 864 P.2d 1126, 1129 (1993) (citing 
Richardson v. One 1972 GMC Pickup, 121 Idaho 599, 602, 826 P.2d 1311,1314 (1992)). Rule 
4(a)(2) is a specific rule that is to be applied strictly. See Rudd, 138 Idaho at 533,66 P.3d at 237. 
Although Rule 6(b) and Rule 1 open the door to grant relief for negligence to comply if deemed 
excusable, fostering Rule l(a)'s favoring of liberality and cases being decided on the merits, the 
more specific and stringent restriction of Rule 4(a)(2) must override. This Court cannot allow the 
Plaintiff to shift the good cause inquiry of Rule 4(a)(2) into a less stringent excusable neglect 
inquiry simply by filing a motion to stay nunc pro tunc after the six-month requirement has 
passed and EIRMC has filed a motion to dismiss. Therefore, the good cause inquiry under Rule 
4(a)(2) is the standard that must be met in this case and the Court finds that the actions of 
Plaintiff do not meet that standard. Plaintiff made absolutely no attempt to serve EIRMC or 
Chamberlain in the six months after filing the Complaint. The argument that Plaintiff relied on a 
reasonable interpretation ofIdaho Code § 6-1006 is not supported by the statute's plain language 
or its accompanying case law, both of which should have been readily accessible to Plaintiff. 
IV. 
CONCLUSION 
For the foregoing reasons, Plaintiffs Cross-Motion to Stay Case Nunc Pro Tunc or, 
Alternatively, to Enlarge Time to Serve Defendants is DENIED. Defendant EIRMC's Motion to 
Dismiss and Defendant Chamberlain's Motion to Dismiss are GRANTED and the case is 
dismissed without prejudice as to them. 
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IT IS SO ORDERED. 
Dated this.J!l- day of September, 2011. 
S ndurling 
DistrIct Judge 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS R. TAYLOR, an individual, ) 
) 
Plaintiff, ) Case No.: CV-11-303 
vs. ) 
) 
DAVID CHAMERLAIN, D.O., an individual; ) 
RUSS ROWBERRY, RNFA, an individual; ) 
JOHN M JACOBS, M.D., an individual; ) 
DIVYESH R. BHAKTA, M.D., an individual; ) 
DAVID ONTIVERORS, M.D., an individual; ) 
EASTERN IDAHO HEALTH SERVICES, ) 
INC., an Idaho corporation d/b/a EASTERN ) 
IDAHO REGIONAL MEDICAL CENTER; ) 
JUDGMENT OF DISMISSAL WITHOUT 
PREJUDICE 
IHC HEALTH SERVICES, INC., a Utah ) 
corporation d/b/a CASSIA REGIONAL ) 
MEDICAL CENTER; and JOHN DOES 1-10, ) 
) 
Defendants. 
This matter having come before the Court upon Defendant Eastern Idaho Health 
Scrvices, Inc. d/b/a Eastern Idaho Regional Medical Center's CEIRMC") and David 




Memorandum Decision and Order, filed on September 29,2011, granting Defendants EIRMC's 
and Chamberlain's Motions to Dismiss, and good cause appearing therefor; 
IT IS HEREBY ORDERED AND ADJUDGED that Plaintiff's Complaint is dismissed 
without prejudice as against EIRMC and Chamberlain, with Plaintiffs taking nothing thereunder 
against EIRMC and Chamberlai~JJ-' 
DATED th~day of~be~:2011. 
Judgment of Dismissal Without Prejudice - 1 
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Telephone: (801) 438-2000 
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THOMAS R. TAYLOR, an individual, ) Case No. CV-11-303 
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) 
DAVID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY,RNFA, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DA VID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH ) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER; IHC'HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
CASSIA REGIONAL MEDICAL ) 





TO: THE ABOVE NAMED RESPONDENTS EASTERN IDAHO REGIONAL 
MEDICAL CENTER, AND THE PARTY'S ATTORNEY, MARVIN SMITH OF 
SMITH & BANKS, 591 PARK AVE., SUITE 202, IDAHO FALLS, IDAHO 
83402, AND DAVID CHAMBERLAIN, D.O., AND THE PARTY'S 
ATTORNEY MICHAEL WHElLER OF THOMSEN STEPHENS, 2635 
CHANNING WAY, IDAHO FALLS, IDAHO 83404 AND THE CLERK OF 




NOTICE IS HEREBY GIVEN THAT: 
The above named Appellant, Thomas R. Taylor, appeals against the above 
named Respondents to the Idaho Supreme Court from the Judgment of 
Dismissal Without Prejudice entered in the above entitled action on the 3rd 
day of October, 2011, the Honorable Jon J. Shindurling presiding. 
That the party has a right to appeal to the Idaho Supreme Court, and the 
judgment described in Paragraph 1 above, including all interlocutory orders 
entered prior to and after the judgments appealed from, is appealable under 
and pursuant to Rule 11 (a)(l) LA.R. 
A preliminary statement of the issues on appeal which the Appellant 
intends to assert on appeal includes, but is not limited to, the following 
which shall not prevent the Appellant from asserting other issues on appeal: 
A. The trial court erred in granting Defendants' Motions to Dismiss; 
B. The trial court erred in deciding that both Defendants Eastern Idaho 
Regional Medical Center and David O. Chamberlain were not timely 
served; 
C. The trial court erred in deciding that delay in service was not 
justified by good cause; 
D. The trial court erred in not granting Plaintiff's Cross-Motion to Stay 
or Enlarge Time to Serve the Defendants; 
E. That there is an existing conflict between Idaho Code Sections 6-
1005 and 6-1006 and Idaho Civil Procedure Rule 4(a)(2); 





F. The trial court erred in determining that Idaho Rule of Civil 
Procedure 6(b) and not Idaho Rule of Civil Procedure 4(a)(2) 
governs whether or not a stay nunc pro tunc enlarges Plaintiff's time 
to serve the Defendants; 
G. The trial court erred in not finding that that Plaintiff's Cross-Motion 
to Stay or Enlarge Time to serve the Defendants was excusable 
under Idaho Rule of Civil Procedure 6(b). 
The appellant requests the preparation of the following portions of the 
reporter's transcript: 
The hearings which took place on August 30, 2011 and September 
27,2011. 
The appellant requests the following documents to be included in the 
clerk's record in addition to those automatically included under Rule 28, 
LA.R: 
A. All of Plaintiff's filings in opposition to the Defendants' Motion(s) 
to Dismiss which took place on August 30,2011 and September 27, 
2011 and all filings regarding Plaintiff's Cross-Motion(s) in 
response to Defendants' Motion( s) to Dismiss as well; 
B. All exhibits offered, admitted or attached; 
C. All minute entry and orders issued by the trial court. 
I certify: 
A. That a copy of this notice of appeal has been served on the reporter. 
B. That the clerk of the district court has been paid the estimated fee for 
preparation of the reporter's transcript. 
C. That the estimated fee for preparation of the clerk's record has been 
NOTICE OF APPEAL - 3 
148 
paid. 
D. That the appellate filing fee has been paid. 
E. That service has been made upon all parties required to be served 
pursuant to Rule 20. 
DATED this 14th day of November, 2011. 
SASSER LAW OFFICE 
~. Y SASSER 
Attomey(s) for the Appellant 
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copy of the foregoing to: 
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Marvin M. Smith 
SMITH & BANKS 
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Robert Harrison 
SNOW CHRISTENSEN & 
MARTINEAU 
P.O. Box 45000 
Salt Lake City, UT 84145 
Gregory Calder 
BEARD ST. CLAIR GAFFNEY 
2105 Coronado Street 
Idaho Falls, ID 83404 
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DAVID CHAMBERLAIN, D.O., RUSS ) 
ROWBERRY, RNFA, JOHN M. JACOBS, ) 
M.D., KIVYESH R. BHAKTA, M.D., DAVID) 
ONTIVEROS, M.D., EASTERN ID HEALTH ) 
SERVICES, INC., d/b/a EIRMC, IHC ) 
SERVICES, INC., d/b/a CASSIA REGIONAL) 
MEDICAL CENTER, et aI, ) 
) 
Defendants, ) 
Case No. CV-2011-303 
AMENDED JUDGMENT 
The Court having been fully advised in the premises and pursuant to the Court's direction 
in the August 30, 2011 minute entry and good cause appearing therefore: 
IT IS HEREBY ORDERED, ADJUDGED and DECREED that Defendants David 
Chamberlain, D.O., Russ Rowberry, RNFA, John M. Jacobs, MD., Divyesh R. Bhakta, M.D., 
David Ontiveros, M.D., Eastern Idaho Health Services, Inc., d/b/a EIRMC, IHC Health Services 
Inc., d/b/a Cassia Regional Medical Center, are DISMISSED without prejudice 





CERTIFICATE OF SERVICE 
I hereby certify that on this It day of December 2011, I did send a true and correct 
copy ofthe foregoing document upon the parties listed below by mailing, with the correct 
postage thereon; by causing the same to be placed in the respective courthouse mailbox; or by 
causing the same to be hand-delivered. 
Anthony Sasser 
2043 East Center St. 
Pocatello, ID 83201 
David M. Kono 
Daniel K. Brough 
3165 East Millrock Dr., Suite 500 
Salt Lake City, UT 84121 
Richard Friess 
Courthouse Box 
Robert R. Harrison 
Snow, Christensen & Martineau 
10 Exchange Place, 11 th Floor 
PO Box 45000 
Salt Lake City, UT 84145-5000 
Marvin M. Smith 
Courthouse Box 
RONALD LONGMORE 
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JOHN M. JACOBS, M.D., an individual; 
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DA VID ONTIVEROS, M.D., an individual; 
IRC HEALTH SERVCIES, INC., a Utah 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
******* 
) 
THOMAS R. TAYLOR, an individual, ) Case No. CV-11-303 
) 
Plaintiff, ) 
) AMENDED NOTICE OF APPEAL 
vs. ) 
) 
DAVID CHAMBERLAIN, D.O., an .) 
individual; RUSS ROWBERRY,RNFA, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DAVID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH ) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
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TO: THE ABOVE NAMED RESPONDENTS EASTERN IDAHO REGIONAL 
MEDICAL CENTER, AND THE PARTY'S ATTORNEY, MARVIN SMITH OF 
SMITH & BANKS, 591 PARK AVE., SUITE 202, IDAHO FALLS, IDAHO 
83402, AND DAVID CHAMBERLAIN, D.O., AND THE PARTY'S 
ATTORNEY MICHAEL WHElLER OF THOMSEN STEPHENS l 2635 
CHANNING WAY, IDAHO FALLS, IDAHO 83404, JOHN M. JACOBS AND 
THE PARTY'S ATTORNEY ROBERT R. HARRISON OF SNOW, 
CHRISTEN SENT & MARTINEAU, 10 EXCHANGE PLACE, 11TH FLOOR, 
P.O. BOX 45000, SALT LAKE CITY, UTAH 84145, AND THE CLERK OF 
THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellant, Thomas R. Taylor, appeals against the above 
named Respondents to the'Idaho Supreme Court from the Judgment of 
Dismissal Without Prejudice entered in the above entitled action on the 3rd 
day of October, 2011, the Honorable Jon J. Shindurling presiding. 
2. As per the Idaho Supreme Court's Order Suspending Appeal, dated 
December 14, 2011, the District Court was ordered to produce an entry of 
judgment, as to all parties, required by IR. c.P. 58(a). The District Court 
filed an Amended Judgment on December 19, 2011, decreeing that all 
Defendants were dismissed withoutprejudice. Accordingly, this Amended 
Notice of Appeal now appeals the December 19, 2011 order as well as the 
previous order entered 011 October 3, 2011. 
3. That the party has a right to appeal to the Idaho Supreme Court, and the 
judgment described in Paragraph 1 above, including all interJocutory orders 
entered prior to and after the judgments appealed from, is appealable under 
and pursuant to Rule 11 (a)(1) I.A.R. 
4. A preliminary statement of the issues on appeal which the Appellant 
intends to assert on appeal includes, but is not limited to, the following 
which shall not prevent the Appellant from asserting other issues on appeal: 
A. The trial court erred in granting Defendants' Motions to Dismiss; 
B. The trial court erred in deciding that both Defendants Eastern Idaho 
Regional Medical Center and David O. Chamberlain were not timely 
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C. The trial court erred in deciding that delay in service was not 
justified by good cause; 
D. The trial court erred in not granting Plaintiffs Cross-Motion to Stay 
or EnlargeTime to Serve the Defendants; 
E. That there is an existing conflict between Idaho Code Sections 6-
1005 and 6-1006 and Idaho Civil Procedure Rule 4(a)(2); 
F. The trial court erred in detennining that Idaho Rule of Civil 
Procedure 6(b) and not Idaho Rule of Civil Procedure 4(a)(2) 
governs whether or not a stay nunc pro tunc enlarges Plaintiff's time 
to serve the Defendants; 
G. The trial court erred in not fmding that that Plaintiffs Cross-Motion 
to Stay or Enlarge Time to serve the Defendants was excusable 
under Idaho Rule of Civil Procedure 6(b). 
The appellant requests the preparation of the following portions of the 
reporter's transcript: 
The hearings which took place on August 30,2011 and September 
27,2011. 
The appellant requests the following documents to be included in the 
clerk's record in addition to those automatically included under Rule 28, 
LA.R: 
A. All of Plaintiffs filings in opposition to the Defendants'Motion(s) 
to Dismiss which took place on August 30, 2011 and September 27, 
2011 and all filings regarding Plaintiff s Cross-Motion( s) in 
response to Defendants' Motion(s) to Dismiss as well; 
B. All exhibits offered, admitted or attached; 
C. All minute entry and orders issued by the trial court. 
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7. I certify: 
A. That a copy of this notice of appeal has been served on the repOlter. 
B. That the clerk of the district court has been paid the estimated fee for 
preparation of the reporter's transcript. 
C. That the estimated fee for preparation of the clerk's record has been 
paid. 
D. That the appellate filing fee has been paid. 
E. That service has been made upon all parties required to be served 
pursuant to Rule 20. 
DATED this 30th day of January, 2012. 
SASSER LAW OFFICE 
~NtH6NY SASSER 
Attomey(s) for the Appellant 
AMENDED NOTICE OF APPEAL - 4 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 30th day of January, 2012, I served a true and conect 
copy of the foregoing to: 
Michael Wheiler [.--( U.S. mail 
THOMSEN STEPHENS [ ] Express mail 
2635 Channing Way [ J Hand delivery 
Idaho Falls, ID 83404 [ ] Fax: 233-5605 
Marvin M. Smith [v[ U.S. mail 
SMITH & BANKS [ ] Express mail 
591 Park Ave., Suite202 [ ] Hand delivery 
Idaho Falls, ID 83402 [ ] Fax: (208) 734-277 
Robert Hamson [v'f U.S. mail 
SNOW CHRlSTENSEN & [ ] Express mail 
MARTINEAU [ ] Hand delivery 
P.O. Box 45000 [ ] Fax: (208) 734-277 
Salt Lake City, UT 84145 
Gregory Calder [/f U.S. mail 
BEARD ST. CLAIR GAFFNEY [ ] Express mail 
2105 Coronado Street [ ] Hand delivery 
Idaho Falls, ID 83404 [ ] Fax: (208) 734-277 
~ ... -. 
SASSER LAW OFFICE 
AMENDED NOTICE OF APPEAL - 5 
J. Michael Wheiler, Esq. ISB #3364 
Richard R. Friess, ISB #7820 
THOMSEN STEPHENS LAW OFFICES, PLLC 
2635 Channing Way 
Idaho Falls, ID 83404 
Telephone (208) 522-1230 
Fax (208) 522-1277 
iwheiler@ts-Iawoffice.com 
rfriess@ts-Iawoffice.com 
Attorneys for David Chamberlain, D.O. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 






DAVID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY, RNFA, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DAVID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTER IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
CASSIA REGIONAL MEDICAL ) 
CENTER AND JOHN DOES 1-10, ) 
) 
Defendants. ) 
Case No. CV-2011-303 
DEFENDANT CHAMBERLAIN'S 
REQUEST FOR ADDITIONAL 
DOCUMENTS IN CLERK'S RECORD 
ON APPEAL 
(LA.R. 28 (c)) 
COMES NOW, DEFENDANT DAVID CHAMBERLAIN, D.O., by and through counsel 
of record, pursuant to IAR 28 (c), and requests that the following additional documents be included 
in the Clerk's Record on appeal: 
1 - DEFENDANT CHAMBERLAIN'S REQUEST FOR ADDITIONAL RECORDS IN THE 
CLERK'S RECORD ON APPEAL 
160 
1. Defendant Chamberlain's Special Appearance and Motion to Dismiss dated August 
24,2011. 
2. Affidavit of David Chamberlain, D.O. In Support of Motion To Dismiss. 
3. Affidavit of Michelle Trumble In Support of Motion To Dismiss dated August 23, 
2011. 
4. Defendant Chamberlain's Reply Memorandum In Support of Defendant' s Motion to 
Dismiss dated September 23, 2011. 
5. Affidavit of Service on David Chamberlain dated 8/05/2011 served on Michelle 
Trumble Receptionist (filed 8/23/2011). 
6. Affidavit of Service on David Chamberlain dated 9/14/2011 (filed on 9/27/2011). 
Dated this 1 s1 day of February, 2012. 
THOMSEN STEPHENS LAW OFFICES, PLLC 
2 - DEFENDANT CHAMBERLAIN'S REQUEST FOR ADDITIONAL RECORDS IN THE 
CLERK'S RECORD ON APPEAL 
161 
CERTIFICATE OF SERVICE 
I hereby certifY that I am a duly licensed attorney in the State ofIdaho, resident of and with 
my office in Idaho Falls, Idaho; that on the 1 sl day ofF ebruary, 2012, I caused a true and correct copy 
of the foregoing DEFENDANT CHAMBERLAIN'S REQUEST FOR ADDITIONAL 
DOCUMENTS IN THE CLERK'S RECORD ON APPEAL to be served upon the following 
persons at the addresses below their names either by depositing said document in the Urilted States 
mail with the correct postage thereon or by hand delivering or by transmitting by facsimile as set 
forth below. 
M ANTHONY SASSER ESQ 
SASSER LAW OFFICES 
2043 EAST CENTER STREET 
POCATELLO ID 83201 
Local Attorney for Plaintiff Thomas R. Taylor 
DMKONOESQ 
DANIEL K BROUGH, ESQ 
BENNETT TUELLER JOHNSON & DEERE 
3165 E MILLROCK DRIVE STE 500 
SALT LAKE CITY UT 84121 
Attorneys for Plaintiff Thomas R. Taylor 
MARVIN M SMITH ESQ 
SMITH & BANKS LAW OFFICES 
591 PARK AVENUE STE202 
IDAHO FALLS ID 83402 
Attorney for Eastern Idaho Regional Med etr 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@866-559-7606 
[ ] E-Mail-sasserlawoffice~gmail.com 
= 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@801-438-2050 
[ ] E-Mail-dkono@btjd.com 
[ ] E-mail-dbrough@btjd.com 
[X] Mail 
[ ] Hand Delivery 
[ ] Facsimile@529-3065 
[ ] E-Mail-mmsmith@smithbanks.net 
THOMSEN STEPHENS LA W OFFICES, PLLC 
By: 
JMW 
nOO.004\APPEAL PLDGS\OOI ADD DOC CLERK'S RE 0 
3 - DEFENDANT CHAMBERLAIN'S REQUEST FOR ADDITIONAL RECORDS IN THE 
CLERK'S RECORD ON APPEAL 
MARVIN M. SMITH ISB #2236 
MARVIN K. SMITH ISB #6978 
SMITH & BANKS, PLLC 
591 Park Ave., Suite 202 




Attorney for EIRMC 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS R. T AYLOR, an individual, ) 
) 
Plaintiff, ) Case No.: CV-20Il-303 
vs. ) 
) 
DAVID CHAMERLAIN, D.O., an individual;) DEFENDANT EASTERN IDAHO 
RUSS ROWBERRY, RNFA, an individual; ) HEALTH SERIVCES, INC. D/B/A 
JOHN M JACOBS, M.D., an individual; ) EASTERAN IDAHO REGIONAL 
DIVYESH R. BHAKTA, M.D., an individual;) MEDICAL CENTER'S REQUEST 
DAVID ONTIVERORS, M.D., an individual;) FOR ADDITIONAL DOCUMENTS 
EASTERN IDAHO HEALTH SERVICES, ) IN CLERK'S RECORD ON APPEAL 
INC., an Idaho corporation d/b/a EASTERN ) (I.A.R.28(c» 
IDAHO REGIONAL MEDICAL CENTER; ) 
IHC HEALTH SERVICES, INC., a Utah ) 
corporation d/b/a CASSIA REGIONAL ) 
MEDICAL CENTER; and JOHN DOES 1-10, ) 
) 
Defendants. 
COMES NOW, defendant, Eastern Idaho Health Services, Inc d/b/a Eastern Idaho 
Regional Medical Center, by and through counsel of record, and pursuant to IAR 28(c), requests 
that the following additional documents be included in the Clerk's Record on Appeal: 
1. Defendant, Eastern Idaho Health Services, Inc d/b/a Eastern Idaho Regional 
Medical Center's, Motion to Dismiss filed August 16,2011. 
Defendant Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical Center's Request for 
Additional Documents in Clerk's Record on Appeal- 1 
163 
2. Affidavit of Marvin M. Smith in Support of Eastern Idaho Health Services, Inc. 
d/b/a Eastern Idaho Regional Medical Center's Motion to Dismiss filed August 16, 2011. 
3. Memorandum in Support of Eastern Idaho Health Services, Inc. d/b/a Eastern 
Idaho Regional Medical Center's Motion to Dismiss filed August 16,2011. 
4. Affidavit of Service upon Eastern Idaho Health Services, Ind. dated August 8, 
2011 and filed August 16,2011. 
5. Reply in Support of Eastern Idaho Health Services, Inc, d/b/a Eastern Idaho 
Regional Medical Center's Motion to Dismiss and/or Opposition to Plaintiff's Cross-Motion to 
Stay Case or Enlarge Time to Serve Defendants filed August 26, 2011. 
DATED this ~4ay of February, 2012. 
SMITH & BANKS, PLLC 
Marvin M. Smith 
Defendant Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical Center's Request for 
Additional Documents in Clerk's Record on Appeal- 2 
CLERK'S CERTIFICATE OF SERVICE 
I hereby certify that I served a true and correct copy of the foregoing document upon 
the following this ~ay of February, 2012. 
M. Anthony Sasser 
SASSER LAW OFFICE 
2043 E. Center St. 
Pocatello, ID 83201 
David M. Kono 
Daniel K. Brough 
BENNETT TUELLER JOHNSON 
DEERE 
3165 E. Millrock Drive, Ste. 500 
Salt Lake City, UT 84121 
Kara L. Petit 
Robert R. Harrison 
SNOW CHRISTENSEN & 
MARTINEAU 
P.O. Box 45000 
Salt Lake City, UT 84145-5000 
J. Michael Wheiler 
THOMSEN STEPHENS 
2635 Channing Way 
Idaho Falls, ID 83404 
LJ U.S. Mail, postage prepaid 
LJ Hand Delivery 
~Fax 866-559-7606 
U Overnight Mail 
U U.S. Mail, postage prepaid 
LJ Hand Delivery 
& WFax 801-438-2050 
LJ Overnight Mail 
LJ U.S. Mail, postage prepaid 
U Hand Delivery 
Wax 801-363-0400 
LJ Overnight Mail 
LJ U.S. Mail, postage prepaid 
LJ Hand Delivery 
Wax 522-1277 
LJ Overnight Mail 
Marvin M. Smith 
Defendant Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical Center's Request for 
Additional Documents in Clerk's Record on Appeal- 3 
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M. Anthony Sasser (Idaho Bar No. 6071) 
SASSER LAW OFFICE 
2043 East Center Street 12FEB~~3 1\1: \8 
Pocatello, ID 83201 
Telephone: (208) 904-2727 
Facsimile: (866) 559-7606 
Email: sasserlawoffice@gmai1.com 
David M. Kono (Utah Bar No. 8770) 
Daniel K. Brough (Utah Bar No. 10283) 
Pro Hac Vice Admission 
BENNETT TUELLER JOHNSON & DEERE 
3165 East Millrock Drive, Suite 500 
Salt Lake City, Utah 84121 
Telephone: (801) 438-2000 
Facsimile: (801) 438-2050 
Email: dkono@btjd.com.dbrough@btjd.com 
Attorneys for Plaintiff Thomas R. Taylor 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
******* 
) 






DAVID CHAMBERLAIN, D.O., an ) 
individual; RUSS ROWBERRY,RNF A, an ) 
individual; JOHN M. JACOBS, M.D., an ) 
individual; DIVYESH R. BHAKTA, M.D., ) 
an individual; DAVID ONTIVEROS, M.D., ) 
an individual; EASTERN IDAHO HEALTH ) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER; IHC HEALTH ) 
SERVICES, INC., a Utah corporation d/b/a ) 
CASSIA REGIONAL MEDICAL ) 
CENTER; and JOHN DOES 1-10; ) 
) 
Defendants. ) 
Case No. CV-11-303 





TO: THE ABOVE NAMED RESPONDENTS EASTERN IDAHO REGIONAL 
MEDICAL CENTER, AND THE PARTY'S ATTORNEY, MARVIN SMITH OF 
SMITH & BANKS, 591 PARK AVE., SUITE 202, IDAHO FALLS, IDAHO 
83402, AND DAVID CHAMBERLAIN, D.O., AND THE PARTY'S 
ATTORNEY MICHAEL WHElLER OF THOMSEN STEPHENS, 2635 
CHANNING WAY, IDAHO FALLS, IDAHO 83404, JOHN M. JACOBS AND 
THE PARTY'S ATTORNEY ROBERT R. HARRISON OF SNOW, 
CHRISTENSENT & MARTINEAU, 10 EXCHANGE PLACE, 11TH FLOOR, 
P.O. BOX 45000, SALT LAKE CITY, UTAH 84145, AND THE CLERK OF 





NOTICE IS HEREBY GIVEN THAT: 
The above named Appellant, Thomas R. Taylor, appeals against the above 
named Respondents to the Idaho Supreme Court from the Judgment of 
Dismissal Without Prejudice entered in the above entitled action on the 3rd 
day of October, 2011, the Honorable Jon 1. Shindurling presiding. 
As per the Idaho Supreme Court's Order Suspending Appeal, dated 
December 14, 2011, the District Court was ordered to produce an entry of 
judgment, as to all parties, required by LR.C.P. 58(a). The District Court 
filed an Amended Judgment on December 19,2011, decreeing that all 
Defendants were dismissed without prejudice. Accordingly, this Amended 
Notice of Appeal now appeals the December 19,2011 order as well as the 
previous order entered on October 3,2011. 
That the party has a right to appeal to the Idaho Supreme Court, and the 
judgment described in Paragraph 1 above, including all interlocutory orders 
entered prior to and after the judgments appealed from, is appealable under 
and pursuant to Rule 11 (a)(1) LA.R. 
A preliminary statement of the issues on appeal which the Appellant 
intends to assert on appeal includes, but is not limited to, the following 
which shall not prevent the Appellant from asserting other issues on appeal: 
A. The trial court erred in granting Defendants' Motions to Dismiss; 
B. The trial court erred in deciding that both Defendants Eastern Idaho 
Regional Medical Center and David O. Chamberlain were not timely 
served; 
SECOND AMENDED NOTICE OF APPEAL - 2 
5. 
6. 
C. The trial court erred in deciding that delay in service was not 
justified by good cause; 
D. The trial court erred in not granting Plaintiffs Cross-Motion to Stay 
or Enlarge Time to Serve the Defendants; 
E. That there is an existing conflict between Idaho Code Sections 6-
1005 and 6-1006 and Idaho Civil Procedure Rule 4(a)(2); 
F. The trial court erred in determining that Idaho Rule of Civil 
Procedure 6(b) and not Idaho Rule of Civil Procedure 4(a)(2) 
governs whether or not a stay nunc pro tunc enlarges Plaintiffs time 
to serve the Defendants; 
G. The trial court erred in not finding that that Plaintiffs Cross-Motion 
to Stay or Enlarge Time to serve the Defendants was excusable 
under Idaho Rule of Civil Procedure 6(b). 
The appellant requests the preparation of the following portions of the 
reporter's transcript: 
The hearings which took place on August 30, 2011 and September 
27,2011. 
The appellant requests the following documents to be included in the 
clerk's record in addition to those automatically included under Rule 28, 
LA.R: 
A. All of Plaintiffs filings in opposition to the Defendants' Motion(s) 
to Dismiss which took place on August 30,2011 and September 27, 
2011 and all filings regarding Plaintiffs Cross-Motion(s) in 
response to Defendants' Motion(s) to Dismiss as well; 
B. All exhibits offered, admitted or attached; 
C. All minute entry and orders issued by the trial court. 
SECOND AMENDED NOTICE OF APPEAL - 3 
7. I certify: 
A. That a copy of this notice of appeal has been served on the named 
reporter of whom a transcript has been requested- Nancy Marlow, 
Court Reporter, Bonneville County, 605 N. Capital Ave., Idaho 
Falls, Idaho 83402. 
B. That the clerk of the district court has been paid the estimated fee for 
preparation of the reporter's transcript. 
C. That the estimated fee for preparation of the clerk's record has been 
paid. 
D. That the appellate filing fee has been paid. 
E. That service has been made upon all parties required to be served 
pursuant to Rule 20. 
DATED this 22nd day of February, 2012. 
SASSER LAW OFFICE 
Attomey(s) for the Appellant 
SECOND AMENDED NOTICE OF APPEAL - 4 
CERTIFICATE OF SERVICE 
I hereby certify that on the 2th day of February, 2012, I served a true and correct 
copy of the foregoing to: 
Michael Wheiler 
THOMSEN STEPHENS 
2635 Channing Way 
Idaho Falls, ID 83404 
Marvin M. Smith 
SMITH & BANKS 
591 Park Ave., Suite 202 
Idaho Falls, ID 83402 
Robert Harrison 
SNOW CHRISTENSEN & 
MARTINEAU 
P.O. Box 45000 
Salt Lake City, UT 84145 
Gregory Calder 
BEARD ST. CLAIR GAFFNEY 
2105 Coronado Street 
Idaho Falls, ID 83404 
Nancy Marlow, Court Reporter 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, Idaho 83402. 
















Fax: (208) 734-277 
[ ~U.S.mail 
[] Express mail 
[] Hand delivery 
[] Fax: (208) 734-277 
[--r U.S. mail 
[] Express mail 
[] Hand delivery 
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[] Hand delivery 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
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DA VID CHAMBERLAIN, D.O., an individual; ) 
and EASTERN IDAHO REGIONAL HEALTH) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER; ) 
Defendants/Respondents. 
and 
RUSS ROWBERRY, RNF A, an individual; 
JOHN M. JACOBS, M.D., an individual; 
DIVYESH R. BHAKTA, M.D., an individual; 
DA VID ONTIVEROS, M.D., an individual; 
IHC HEALTH SERVICES, INC., a Utah 
corporation d/b/a CASSIA REGIONAL 
MEDICAL CENTER, 
Defendants. 
STATE OF IDAHO ) 
) 















Case No. CV-11-303 
Docket No. 39378 
CLERK'S CERTIFICATION 
OF EXHIBITS 
I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of 
Idaho, in and for the County of Bonneville, do hereby certifY that the foregoing Exhibits were marked for 
identification and offered in evidence, admitted, and used and considered by the Court in its determination: 
please see attached sheets (0 pages). 
CLERK'S CERTIFICATION OF EXHIBITS-l 
None 
And I further certifY that all of said Exhibits are on file in my office and are part of this record on 
Appeal in this cause, and are hereby transmitted to the Supreme Court. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal ofthe District Court 
this 20th day of April, 2012. 
CLERK'S CERTIFICATION OF EXHIBITS - 2 
RONALD LONGMORE 
Clerk ofthe District Court 
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DAVID CHAMBERLAIN, D.O., an individual; ) 
and EASTERN IDAHO REGIONAL HEALTH ) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER; ) 
Defendants/Respondents. 
and 
RUSS ROWBERRY, RNF A, an individual; 
JOHN M. JACOBS, M.D., an individual; 
DIVYESH R. BHAKTA, M.D., an individual; 
DAVID ONTIVEROS, M.D., an individual; 
IHC HEALTH SERVICES, INC., a Utah 
corporation d/b/a CASSIA REGIONAL 
MEDICAL CENTER, 
Defendants. 
STATE OF IDAHO ) 
) 















Case No. CV -11-303 
Docket No. 39378 
CLERK'S CERTIFICATE 
I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District, of the State of 
Idaho, in and for the County of Bonneville, do hereby certifY that the above and foregoing Record in the 
above-entitled cause was compiled and bound under my direction and is a true, correct and complete 




I do further certify that no exhibits were either offered or admitted in the above-entitled cause, that 
the Clerk's Record will be duly lodged with the Clerk of the Supreme Court, as required by Rule 31 of the 
Idaho Appellate Rules. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the District Court 
at Idaho Falls, Idaho, this 20th day of April, 2012. 
CLERK'S CERTIFICA TE - 2 
RONALD LONGMORE 
Clerk of the District Court 
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DAVID CHAMBERLAIN, D.O., an individual; ) 
and EASTERN IDAHO REGIONAL HEALTH) 
SERVICES, INC., an Idaho corporation ) 
d/b/a EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER; ) 
Defendants/Respondents. 
and 
RUSS ROWBERRY, RNFA, an individual; 
JOHN M. JACOBS, M.D., an individual; 
DIVYESH R. BHAKTA, M.D., an individual; 
DA VID ONTIVEROS, M.D., an individual; 
IHC HEALTH SERVICES, INC., a Utah 

















Case No. CV-II-303 
Docket No. 39378 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 1LQ day of \}J.r ~ ,2012, I served a copy of the 
Reporter's Transcript (if requested) and the Clerk's Record in the Appeal to the Supreme Court in the 
above entitled cause upon the following attorneys: 
M. Anthony Sasser 
SASSER LAW OFFICE 
2043 East Center Street 
Pocatello, ID 83201 
CERTIFICATE OF SERVICE - 1 
Marvin Smith 
SMITH & BANKS 
591 Park Ave., Ste. 202 
Idaho Falls, ID 83402 
Michael Wheiler 
THOMSEN STEPHENS 
2635 Channing Way 
Idaho Falls, ID 83404 
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by depositing a copy of each thereof in the United States mail, postage prepaid, in an envelope addressed 
to said attorneys at the foregoing address, which is the last address of said attorneys known to me. 
CERTIFICATE OF SERVICE - 2 
RONALD LONGMORE 
Clerk of the District Court 
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